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DEPARTMENT OF LABOR 

In the Matter 

of 

L. C. A. K. Martens, an alleged 
alien. 

I. STATEMENT OF THE CASE. 

1. The Cliarg-es. 

The above-named alleged alien, Ludwig C. A. K. 
^Martens, is charged with being in the United States in 
violation of the Immigration Act of October 16, 1918, 
for the reasons stated in the warrant of arrest issued 
by the Acting Secretary of Labor, Mr. John W. Aber- 
crombie, of January 2, 1920, to wit : 

"That he is a member of or affiliated with 
an organization that entertains a belief in the 
overthrow by force or violence of the Govern- 
ment of the United States ; that he is a member 
of or affiliated with an organization that advo- 
cates the overthrow by force or violence of al! 
forms of law ; that he is a member of or affili- 
ated with an organization that advocates the 
overthrow by force or violence of the Govern- 
ment of the United States; and that he is a 
member of or affiliated with an organization 
that teaches the overthrow by force or violence 
of the Government of the United States; that 
he is a member of or affiliated with an organi- 
zation that teaches opposition to all organized 
government ; and that he is a member of or af- 
filiated with an organization that entertains op- 
position to all organized government." 

In addition to the charges recited in the said war- 
rant of arrest, the above-named alien was charged by 
Inspector A. P. Schell with being in the United States 
in violation of the Immigration Act of October 16, 
1918, for the following reasons: 



"That you believe in the overthrow by force 
or violence of the Government of the United 
States; that you believe in the overthrow by 
force or violence of all forms of law ; that you 
advocate the overthrow by force or violence of 
the Government of the United States ; that you 
advocate the overthrow by force or violence of 
all forms of law" (Minutes of the hearing held 
in Washington on May 13, 1920, page 34). 

The theory upon which the prosecution in this case 
is based is laid down in a "Memorandum brief pre- 
pared upon the status of Ludwig Christian Alexander 
Karlovitch Martens, under the act of Congress, ap- 
proved October 16, 1918. Submitted by J. Edgar 
Hoover, special assistant to the Attorney General, De- 
cember 29, 1919." This brief forms a part of one 
of the Government exhibits in these proceedings, en- 
titled : "Attorney General A. Mitchell Palmer on 
Charges Made Against Department of Justice by Louis 
F. Post and Others. Hearings Before The Committee 
on Rules. House of Representatives. Sixty-sixth 
Congress, Second Session, Part 2 (Exhibits). Wash- 
ington Government Printing Office, 1920." 

It is contended by Mr. Hoover in the conclusion of 
his brief, on page 461 : 

"1. That L. C. A. K. Martens is a member of the 
Russian Communist Party. 

"2. That the Communist Party of Russia' is the 
ruling party in that country and virtually directs the 
destiny of the Russian Socialistic Federated Soviet 
Republic. 

"3. That the Communist Party of Russia and the 
Russian Socialistic Federated Soviet Republic jointly 
were directly responsible for the calling and organiz- 
ing of the Third Communist International at Moscow 
on March 2-6, 1919. 



"4. That the manifesto issued by the Third Inter- 
national at Moscow was an expression of the views, 
principles, and tactics of the Russian Communist Party. 

"5. That the manifesto issued by the Third Com- 
munist International is a direct advocation of the 
overthrow of the Government of the United States by 
force and violence. 

"6. That the Russian Communist Party has by 
propaganda endeavored to carry out the tactics and 
principles of the Third Communist International and 
has directed such propaganda to the workmen, soldiers, 
and sailors of the United States. 

"It will thus be seen that Ludwig Christian Alexan- 
der Karlovitch Martens is a member of the Russian 
Communist Party, which party advocates the over- 
throw of th? Government of the United States by 
force and violence, and for that reason falls within 
the provision of the act of Congress approved October 
16, 1918, being a member of an organization advocat- 
ing the overthrow of the Government of the United 
States by force and violence." 

2. Summary of tlie Defense: 

The alien, by his counsel, objects to the evidence 
offered by the Government and moves that these pro- 
ceedings be dismissed on the following grounds: 

FIRST : This proceeding is contrary to Section 3 
of the Immigration Act of October 16th, 1918, to 
wit : Of that part thereof which provides "that noth- 
ing in this act shall be construed to apply to accredited 
officials of foreign governments." 

The language of this exemption comprises all of- 
ficials of foreign governments, not merely diplomatic 
officials. 



An "accredited" offilpial of a foreign governmer; 
means one accredited by his government, whether or 
not he is received by the United States Governmeiit. 

The definition of a "foreign government" is given 
in the Act of Congress of June 15, 1917, Chapter 30, 
Title VIII, which specifically includes therein "any 
government, faction, or body of insurgents within a 
country with which the United States is at peace, 
which government, faction, or body of insurgents 
may or may not have been recognized by the United 
States as a government." 

The evidence in this proceeding shows that the 
Soviet Government of Russia is a de facto govern- 
ment within the meaning of the aforementioned Act 
of Congress and that the above-named alleged alien 
is a duly accredited official of the said government. 

SECOND : The evidence produced by the Govern- 
ment in support of the charges against the above- 
named alien is incompetent, irrelevant and immaterial. 

The bulk of the evidence consists of newspaper ar- 
ticles and pamphlets published in Russia and in no 
way connected with the above-named alien. None of 
those articles relate to any acts committed by the 
above-named alien or to any opinions expressed by 
him. Many of those articles were published after 
the commencement of these proceedings; the dates of 
publication of some of these articles coincide with the 
hearings in these proceedings at which the above- 
named alien was present and relate to matters which 
occurred in Russia and other countries while the above- 
named alien was in the United States. It was not 
shown that he was in any way instrumental in the 
publication of those articles. 

The only witness who testified against the above- 
named alien was a newspaper reporter who proved . 
utterly unreliable and was contradicted by a report in 
another edition of his own newspaper and by the tes- 
timony of other newspaper reporters called on behalf 



of the alien. Another witness was called by the 
Government to corroborate a statement made by the 
former secretary of the above-named alien in relation 
to an investigation of certain charges preferred against 
one Louis C. Fraina. Aside from the fact that this 
was clearly hearsay evidence, the whole incident had 
no relation to the charges recited in the warrant 
against the above-named alien. Furthermore, it was 
shown by the cross-examination of this witness that 
the object of that investigation was perfectly legiti- 
mate, inasmuch as Fraina had applied at the office of 
the above-named alien for a vise of his passport. 

The only evidence tending to connect the above- 
named alien with the charges above set forth is con- 
fined to his testimony before the Subcommittee of the 
Senate Committea on Foreign Relations and the New 
York Legislative Committee Investigating Seditious 
Activities. Such testimony is privileged and cannot 
be used as evidence against him in this proceeding. 

THIRD: The latter stage of this proceeding de- 
veloped into an investigation of an alleged conspiracy 
for the smuggling of diamonds into the United States. 
The Department of Labor has no jurisdiction of the 
prosecution of criminals. All the evidence, if any, re- 
lating to such a conspiracy must be expunged from 
the record, as being irrelevant to the deportation pro- 
ceeding against the above-named alien. 

FOURTH: Irrespective of the incompetency of 
the evidence produced by the Government against the 
above-named alien in this proceeding, the substance 
of the evidence fails to prove the charge that he "be- 
lieves in the overthrow of the Government of the 
United States," or that he "is a member of or affili- 
ated with an organization that entertains a belief in, 
or advocates, or teaches, the overthrow by force or 
violence of the Government of the United States." 



FIFTH: In a proceeding for the deportation of an 
alien, it is not competent for the Department of Labor 
to inquire into the legal system of his government, nor 
has the said department jurisdiction of alleged trans- 
gression of diplomatic usages by an agent of a foreign 
government. All evidence on such subjects is irrele- 
vant and immaterial. 



II. POINTS. 

Point 1. 

This proceeding is contrary to Sec- 
tion 3 of the Immigration Act of Oc- 
tober 16, 1918, to ivit: Of that pax>t 
thereof -which provides "that noth- 
ing in this Act shall he construed to 
supply to accredited officials of for- 
eign governments." 

A. THE LAW. 

(a) All officials within the exemption. 

The Government has introduced in evidence a mem- 
orandum marked "Exhibit 1," embodying the views 
of the Department of State "regarding Mr. Martens' 
diplomatic status and the diplomatic immunity to be 
accorded him." It is respectfully submitted that the 
said memorandum is beside the point and has no bear- 
ing upon the present proceedings. No diplomatic im- 
munity is claimed by the alien in these proceedings. 
His objections are based solely upon the provision of 
the Immigration Act regarding "accredited officials of 
foreign governments." The language of this provi- 
sion is not confined to diplomatic officials, but covers 



all "accredited officials," including such as do not en- 
joy diplomatic immunity under the rules of Interna- 
tional Law. 

It is a well-known rule of International Law that 
only certain classes of officials of foreign governments 
enjoy what is called "diplomatic immunity." There 
are others who do not enjoy that privilege. The most 
conspicuous among them are foreign consuls who are 
not entitled to diplomatic immunities (5 Moore's Di- 
gest of International Law, 32). 

"Consuls have no right to claim the privileges and 
immunities of diplomatic representatives" (Consular 
Regulations of the United States, No. 72, p. 27; see 
also in re Baiz, 135 U. S. 403). 

Other officials have at times been sent to foreign 
countries "without diplomatic capacity" (4 Moore's 
Digest, 440). Examples of such accredited officials 
sent by the United States Government are quoted by 
Prof. Moore. The latest case is that of Hon. Will- 
iam H. Taft, who, as Governor of the Philippine Is- 
lands, was sent in 1902 by Secretary of War, Elihu 
Root, on a mission to Rome. Says Prof. Moore : 

"It was expressly declared that his errand 
would 'not be in any sense or degree diplomatic 
in its nature,' but 'would be purely a business 
matter of negotiation' by him 'as Governor of 
the Philippines for the purchase of property 
from the owners thereof, and the settlement of 
land titles, in such manner as to contribute to 
the best interests of the people of the islands' " 
(4 Moore's Digest, 447). 

Evidence in the present case shows that the Russian 
Governments which were recognized by the State De- 
partment, to wit: The Government of the Czar and 
the Provisional Government, which succeeded it, main- 
tained a large staff of officials in the United States who 
rnnld hv no means claim diplomatic immunity. The 
f-- Homing is quof^d from the affidavit of Eugene J. 
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Omeltchenko, who was the commercial adviser to the 
Russian Embassy under the Ambassador of the Rus- 
sian Provisional Government, Boris Bakhmeteff 
(AHen's Exhibit G) : 

"That at the time when he was serving as 
such commercial adviser to the Russian Em- 
bassy, there was in the United States a Russian 
Supply Committee which had a large staff of 
officials, of whom about fifty had been detailed 
from Russia by the Government of the Czar 
about the year 1915-1916. That the majority 
of the said officials were not members of the 
staff of the Embassy. 

"And the deponent further says that there 
were some other officials of the Russian Gov- 
ernment detailed to the United States by va- 
rious departments of the Russian Government, 
who were not attached to the diplomatic staff 
of the Embassy." 

All these officials, though not being entitled to diplo- 
matic privileges, are nevertheless "accredited officials" 
of foreign governments, for whose benefit the exemp- 
tion from the operation of the Immigration Act is ob- 
viously intended. Diplomatic agents are not in need 
of any statutory enactment for their protection. 

(b) The meaning of "accredited." 

The term "accredited" is thus defined in Murray's 
English Dictionary (A New English Dictionary on his- 
torical principles; by James A. H. Murray, LL. D., 
Pres. of the Philological Society) : 

"Accredit. 2. To send forth with creden- 
tials, to furnish with letters of credit ; to recom- 
mend by documents as an envoy or messenger." 

The quotation from Hollander v. Bai'S, Consul Gen- 
eral, 41 Fed. 735, in the memorandum of the State 
Department (Government Exhibit 1) confirms this in- 
terpretation. Speaking of diplomatic immunity the 
Court says that only such a person representing a for- 
eign state is entitled to it who "is duly accredited and 
received as such." The Court clearly draws a distinc- 



tion between an official who is merely "accredited by a 
foreign government" and one who is also "received as 
such by the Government to which he is accredited." 
Numerous precedents may be cited in which accredited 
representatives of foreign states were not received by 
the governments to which they were accredited. When- 
ever a newly established government sends a repre- 
sentative to a foreign government, some time usually 
elapses before that representative is received. During 
that time he may not enjoy diplomatic immunity, yet he 
is protected by the provision of the Immigration Act 
which exempts from its operation "accredited officials 
of foreign governments." 

(c) All foreign governments within the scope of 
the Immigration Act. 

That the term "foreign governments" used in the 
Immigration Act cannot be limited to such govern- 
ments only as are recognized by the diplomatic branch 
of the United States Government, but comprises all 
foreign governments clearly appears from a reading 
of the Act of Congress of June 15, 1917, Chapter 30, 
Title VIII (40 Statutes 226), which relates to "agents 
of a foreign government," whether the same "may or 
may not have been recognized by the United States 
as a government." Section 4 of the said Act reads in 
part as follows: 

"The words 'foreign government' as used in 
this Act * * * shall be deemed to include 
any government, faction, or body of insurgents 
within a country with which the United States 
is at peace, which government, faction, or body 
of insurgents may or may not have been recog- 
nized by the United States as a government." 

By this act Congress recognized the status of "an 
agent of a foreign government," which includes not 
only a recognized government, but also one which has 
not been recognized by the United States, provided the 
"government, faction or body of insurgents," which 
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such agejit represents, has its seat "within a country 
with which the United States is at peace." Section 3 
of the Statute is expressed in negative terms : no one 
may act in the United States as agent of such a foreign 
government "without prior notification to the Secre- 
tary of State." The necessary implication of this sec- 
tion, however, is that if such an agent did notify the 
Secretary of State of his appointment he may act "as 
an agent of a foreign government," albeit his govern- 
ment represents only "a faction or body of insurgents," 
which "may not have been recognized by the United 
States as a government." 

This act has merely given expression in statutory 
form to a principle of International Law which had 
long before been accepted by the Government of the 
United States. 

Professor John Bassett Moore, in his Digest of In- 
ternational Law, Part 1, page 41, quotes from the 
opinion of Chief Justice Chase in Thorington v. Smith, 
8 Wall 1, the following definition of a de facto gov- 
ernment, on pages 8-10: a de facto government "as- 
sumes a character very closely resembling that of a 
lawful government. This is when the usurping gov- 
ernment expels the regular authorities from their cus- 
tomary seats and functions, and establishes itself in 
their place, and so becomes the actual government of 
a country." 

In that case, decided in 1868, the validity of a con- 
tract made during the Civil War for payment in Con- 
federate money was sustained on the ground that "al- 
though the Confederate Government was never ac- 
knowledged by the United States as a de facto gov- 
ernment * * * nor was it acknowledged as, such 
by other powers," yet such a government is "called also 
by publicists a government de facto." One of the "dis- 
tinguishing characteristics" of such a government is 
"that its existence is maintained by actual militarv 
poy/er within the territories, and against the rightful 
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authority, of an established and lawful government." 
This case was distinguished on other grounds in 
Williams v. Bruffy, 96 U. S. 176. Yet as regards the 
definition oi a.'de facto government the Court followed 
the opinion of Chief Justice Chase in Thorington v. 
Smith. A de facto government was defined, on page 
185, as "such as exists after it has expelled the regu- 
larly constituted authorities from the seats of power 
and the public offices, so as to represent in fact the 
sovereignty of the nation. Such was the Government 
of England under the Commonwealth established upon 
the execution of the king and the overthrow of the 
loyalists. As far as other nations are concerned suth 
a government is treated as in most respects possessing 
rightful authority." 

The same principle was laid down by Secretary of 
State Cass, in a communication addressed to the Peru- 
vian Minister on May 22, 1858 : 

"While contending parties are carrying on a 
civil war, those portions of the country in the 
possession of either of them become subject 
to its jurisdiction * * * When such pos- 
session is changed by the eventualities of war 
and the other party expels its opponents, the 
occupation it acquires carries with it legitimate 
authority, and the right to assume and exercise 
the functions of the government." 

Recognition by foreign governments is not regarded 
by the authorities as essential for the exercise of sov- 
ereignty by a new state. "The rights and attributes 
of sovereignty belong to it independently of all recog- 
nition" {Moore's Digest, Vol. 1, page 72). "Some- 
times there has been a long interval between the forma- 
tion of a state and its recognition by other powers. 
* * * The Swiss Confederation was independent 
in fact for almost two centuries before it was officially 
recognized as such" {ibidem). 

In the light of these authorities the status of an 
ao-ent of a foreign government which has not been 



12 



recognized by the Government of the United States 
is clearly established by the Act of Congress of June 
15, 1917. Section 3 of th? Immigration Act of Oc- 
tober 16, 1918, read in conjunction with that statute, 
exernpts such agents from the operation of the Im- 
migration Act. 

B. THE EVIDENCE. 

(a") The Soviet Government of Russia is a de facto 
government. 

It is obvious from the preceding quotations that the 
Government of the Russian Socialist Federal Soviet 
Republic fully satisfies the requirements of the law as 
laid down by American authorities. It is a fact es- 
tablished by the evidence in this proceeding that the 
Soviet Government — to follow the language of the 
authorities — has acquired possession of a vast terri- 
tory of the former Russian Empire in Europe and 
Asia; that it has expelled its predecessors from their 
customary seats and functions and established itself 
in their places, thus becoming the actual government 
within that territory, which has come under its juris- 
diction ; that it has established its own functionaries in 
the seats of power and the public ofifices formerly held 
by its predecessors. It, therefore, "represents in fact 
the sovereignty of the nation'' and, "as far as other 
nations are concerned," it must be treated as "posses- 
sing rightful authority." 

The Government has introduced in evidence an of- 
ficial document entitled "Memorandum on Certain 
Aspects of the Bolshevist Movement in Russia." which 
was sent by the Hon. Robert Lansing, Secretary of 
State, to the Chairman of the Committee on Foreign 
Relations of the United States Senate (Exhibit No. 
3). In the summary prepared by the Division of 
Rupsisn Affairs of the Department of State "the 
Sovfet Government" is referred to on page 8, line 23. 
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Reports of "an American Representative" are fur- 
ther quoted referring to "the Soviet Government." 
The first report (Appendix XII, pp. 35-39), dated 
June 25, 1919, refers to "the Soviet Government" on 
lines 8 and 15. The second report (Appendix XIII), 
dated July 2, 1919, again refers to "the Soviet Gov- 
ernment" on the first line of the- first paragraph of 
page 35, and on the 13th line of page 39. On the sec- 
ond line of the fifth paragraph of page 37 the same 
"American Representative" explicitly states: "the 
Soviet Government still exists," meaning that on 
July 2, 1919, there still existed a "Soviet Government" 
in Russia. Presumably that government still existed 
on October 27th, 1919, to wit: on the date when the 
Hon. Robert Lansing addressed his letter to the chair- 
man of the Committee on Foreign Relations of the 
United States Senate. On the first line of page 39 
there is a reference to "a decree of the Soviet Gov- 
ernment," meaning that the Soviet Government is ex- 
ercising legislative functions. 

Paragraph 6 on page 13 of the official "Summary" 
describes the "Red Army," showing that the Soviet 
Government has an organized regular army, mobilized 
in pursuance of its mobilization orders. In the same 
"Summary," on page 19, the State Department quotes 
Gregory Alexinsky, whose statement is officially com- 
mended as "an able summary." He is quoted as say- 
ing that "the Bolshevist Government had done every- 
thing to keep the work going in the plants to produce 
ammunition," meaning, in the first place, that there 
exists a Bolshevist "Government," and in' the second 
place that that government maintains "plants that pro- 
duce ammunition," which is essentially the function 
nf a government. On page 42 the same author re- 
fers to "the Bolshevist Government's economic and po- 
litical activity." 

Another document introduced in evidence by the 
Gnvei-nmcrt is the Report of the Hearings before the 
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Sub-Committee of the Committee on Foreign Rela- 
tions of the United States Senate (66th Congress, 2d 
Session, piarsuant to Senate Resolution 263), marked 
"Exhibit 9." The existence of the Soviet Government 
as a de facto Government of Russia was admitted by 
the Chief of the Division of Russian Affairs of the 
Department of State, Mr. D. C. Poole, testifying be- 
fore that Sub-Committee. The following is quoted 
fro"m his testimony on page 373 : 

"Since the question has been brought up, I 
will say that we had been in informal relations 
with the Bolshevists from the very time they 
came into power. It is the usual thing, under 
any circumstances, in any country, that a con- 
sular officer keeps in touch with those who 
actually control the local government of any 
kind, and we had kept in touch with the Bol- 
shevists from the time they first came into 
power. In the spring of 1918 the central Bol- 
shevist Government was moved to Moscow, 
and I came into informal relations with the 
People's Commissioner for Foreign Affairs, 
Mr. Chicherin, from the first, and I saw him 
two or three times a week." 

Mr. Poole also refers to the "Soviet Government" 
as the "Russian Government" on page 383, saying, "I 
think the banks were nationalized by the Russian Gov- 
ernment." 

From the testimony of this witness, who officially 
represents the State Department, it appears that the 
Soviet Government was a de facto Government of 
Russia, that it had a Commissioner for Foreign Af- 
fairs, Mr. Chicherin, and that Mr. Poole, as consular 
officer of the United States was "in informal relations" 
with that government "from the time they first came 
into power," and saw the Commissioner for Foreign 
Affairs "two or three times a week." 

Further evidence of the existence of the Soviet 
Government as the de facto Government of Russia is 
contained in Government Exhibit 63, which is a state- 
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ment given to the press by the Department of State 
under date of April 1, 1920, for publication in the 
morning newspapers of Monday, April 5, 1920. On 
the first page of the said exhibit, on the sixth line of 
the first paragraph, reference is made to "the Soviet 
Government," and on the seventh and eighth lines to 
"the governmental machinery * * * Qf Bolshevist 
Russia"; and further on the second and the third line 
of the second paragraph, to "the Council of People's 
Commissars, the principal government body of Soviet 
Russia." 

The latest document showing that the Department 
of State has admitted the fact of the existence of 
the Bolshevik Government as a de facto Government 
of Russia is the note addressed by the Secretary of 
State to the Ambassador of Italy under date of August 
10, 1920 (Government Exhibit 62). In that note the 
Secretary of State refers three times to "the Bolshevik 
Government" (p. 7, lines 22 and 26, and p. 8, line 
6), and says concerning the same that "nearly two and 
a half years have passed since they (meaning the 
'present rulers of Russia') seized the machinery of 
Government"; and furthermore that they "seized the 
powers and machinery of government and have con- 
tinued to use them" (p. 5). These statements made 
by the Secretary of State are fully descriptive of the 
definition of a de facto government quoted by Prof. 
Moore from the opinion of Chief Justice Chase, in 
Thorington v. Smith (supra), viz: 

"This is when the usurping government ex- 
pels the regular authorities from their custom- 
ary seats and functions, and establishes itself in 
their place, and so becomes the actual govern- 
ment of a country." 

Further evidence of the existence of the Soviet 
Government as a de facto Government is contained on 
page 27 of Government Exhibit 8, from which the 
following was read in part into the record of this 
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proceeding (Minutes of the hearing of May 12, page 
18), the questions being by Mr. Stevenson of the 
Joint Legislative Committee of the State' of New 
York investigating seditious activities, and the answers 
by Mr. Martens : 

"Q. And that party is the party which is 
now in control of the Government of Soviet 
Russia, is it not ? A. Yes, sir. 

"Q. And Mr. Nicholas Lenine is the premier, 
is he not? A. Yes, sir. 

"Q. And Mr. Leon Trotzky is the Minister 
of War? A. Yes, sir." 

The questions and answers prove that between No- 
vember ISth and December 12th, 1919, when the Joint 
Legislative Committee of the State of New York 
was in session, there was a "Government of Soviet 
Russia" with a premier and a Minister of War. 

An admission of the existence of the Soviet Gov- 
ernment as a de facto Government with an army and 
navy is further impHed in the following question of 
Inspector Schell on page 49 of the minutes • of the 
hearing held on May 12th: 

"I introduce in evidence and make same part 
of the record, marked Exhibits No. 27 and 
No. 27A, photostatic copy of the 'Izvestia' of 
March 11th, 1919 (duly certified by the Sec- 
retary of State), a copy of which is on file 
in the State Department; and a translation of 
'Order to the Red Army and the Red Fleet 
No. 83,' March 9th, 1919 (duly certified), as 
app-aring in the 'Izvestia' of! March 11th, 
1919." 

The existence of the Soviet Government as the de 
facto Government of Russia is thus fully established 
by the evidence for the government in these proceed- 
ings. 

Corroborative evidence of the international status 
of the Soviet Government was introduced in behalf 
of the alien. 
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Alien's Exhibit K is an "Agreement between his 
Majesty's Government and the Soviet Government of. 
Russia for the Exchange of Prisoners," entered into 
on February 12, 1920, and printed and published 
his British Majesty's Stationery Office in 1920. The 
authenticity of this document is certified by the Public 
Documents Division of the Library of Congress, 
wherein a copy thereof is on file. The preamble of 
this agreement reads as follows : 

"The British Government and the Russion 
Soviet Government, being desirous of effect- 
ing an exchange of combatant and civilian 
prisoners and of facilitating the return of their 
nationals respectively have agreed as follows :" 

The signatures to the agreement are as follows: 

"Signed on behalf of His Britannic Majesty's 
Government: James O'Grady. Signed on be- 
half of the Russian Soviet Government: Maxim 
Litvinoff." 

Exhibit L is a collection of documents and papers on 
Russian-American Relations, compiled and edited by 
C. K. Gumming and Walter W. Pettit, under the di- 
rection of John A. Ryan, D. D. ; J. Henry Scatter- 
good and William Allen White, at the request of the, 
League of Free Nations Association. 

Document 151 on page 351 is a letter by Mr. Phillips, 
Assistant Secretary of State, to Senator Wadsworth, 
under date of November 4, 1919, reprinted from the 
State Department, Russian Series No. 2, which is an 
official document of the State Department. In that 
letter the following sentences occur in reference to 
"Russian territory under Bolshevik control" : 

"All foreign trade has been inationalized. 
This means that there can be no dealing' except 
with the Bolshevik authorities." 
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It thus appears from an official communication of 
the Assistant Secretary of State that "the Bolshevik 
authorities" exercised full control of the foreign trade 
of "Russian territory under Bolshevik control." It 
is obvious that only an organized de facto govern- 
ment is capable of exercising such power over the 
foreign trade of a country. 

Document 65 on pages 87-88 is a copy of a cable 
sent by President Wilson to the AU-Russian Congress 
of Soviets at Moscow, March 14-16, 1918. The fol- 
lowing is quoted from the opening sentence of that 
communication : 

"May I not take advantage of the meeting of 
the Congress of the Soviets to express the sin- 
cere sympathy which the people of the United 
States feel for the Russian people?" 

What is "the Congress of the Soviets" ? An answer 
to this question is to be found in Alien's Exhibit M, 
which is "the Constitution of the Russian Socialist 
Federated Soviet Republic," Article II, entitled, "Gen- 
eral Provisions of the Constitution of the Russian 
Socialist Federated Soviet Republic," Chapter V, Sec- 
tion 12, reads in part as follows : 

"The supreme power of the Russian Socialist 
Federated Soviet Republic belongs to the All- 
Russian Congress of Soviets." 

Thus, when the President of the United States says 
in his communication to that body (Alien's Exhibit L, 
p. 88), "I beg to assure the people of Russia through 
the Congress" (meaning the Congress of the Soviets), 
the necessary implication of the President's words is 
that the Congress is the authorized representative of 
"the people of Russia." 

Alien's Exhibit L above referred to also contains 
a number of official communications from the Amer- 
ican Ambassador, Hon. David R. Francis, in which 
"the Soviet Government" is repeatedly spoken of, to 
wit: 
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Document 62 (pp. 85-86) is a cable from the Ameri- 
can Ambassador to the State Department under date 
of March 9, 1918, wherein he uses the following 
language : "The Soviet Government is the only power 
which is able to offer resistance to the German ad- 
vance" (p. 86). It is evident that a Government 
"which is able to offer resistance" to an advancing en- 
emy army must be a de facto Government. In the 
same communication the following sentence occurs : 
"If peace is ratified by the Moscow AU-Russian Soviet 
Congress." An assembly which has the power to 
ratify peace is obviously a parliamentary body akin 
to the United States Senate. It will be remembered 
that this is the body which was addressed by the 
President in his cable message of March 11, 1918 (the 
same exhibit, Document 65). 

Document 72 is the correspondence between the 
American Ambassador, Hon. David R. Francis and 
Colonel Robins who was in command of the American 
Red Cross Mission in Russia. Reference is made to 
the following messages: 

Message 27 received on March 27, 1918, in which 
the following sentences appear on page 117: "Do you 
hear of any organized opposition to the Soviet Gov- 
ernment in Russia? I have not." A government 
which has no organized opposition in its own country 
must be an organized government indeed. 

Message 33 on page 122, wherein the following 
sentence occurs : "We have had no commercial treaty 
with Russia since 1912, but that not interfering with 
commercial transactions which all consuls doubtless try- 
ing to promote and Soviet Government should en- 
courage." This sentence implies that the Soviet 
Government is one which has the actual power to 
"encourage" commercial transactions. This is cer- 
tainly one of the attributes of a de facto government. 
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Message 41, wherein reference is made, on page 129, 
to the Department cables authorizing purchase "of 
platinum" (meaning purchase of platinum authorized 
by the United States Department of State), and the 
following sentence is used concerning the Soviet 
Government: "I suppose Russian Government not so 
disturbed about the price as fears we may wish to 
credit value on indebtedness of Russian Government 
to us." 

Here the Soviet Government is referred to by the 
American Ambassador as the "Russian Government," 
which may be presumed to have succeeded to the ob- 
ligations of the fon-ner Russian Governments recog- 
nized by the United States. 

Message 79 on page 156, wherein the American 
Ambassador expresses his appreciation of the service 
rendered him by Col. Robins "being a channel of un- 
official communication with the Soviet Government." 
The fact that the American .Ambassador thus main- 
tained unofficial communications with the Soviet Gov- 
ernment necessarily implies the existence of the Soviet 
Government as a de facto government. 

Message 80 next following addressed by Ambassa- 
dor Francis to Col. Robins, Hotel Elite, Moscow, un- 
der date of April 23, 1918, reads in part as follows : 
"Please inform Chicherin his telegram my first knowl- 
edge that China prohibited any exportation to Russia, 
and have instituted inquiry to ascertain facts" (pp. 
156-157). "Chicherin" referred to is the Soviet Min- 
ister for Foreign Affairs, George Chicherin. 

Message 91 on pages 161-163 is a letter from Am- 
bassador Francis on the letterhead of the Embassy of 
the United States of America, dated Vologda, May 
3rd, 1918, addressed to "Colonel Raymond Robins, 
Commanding American Red Cross Mission in Russia, 
Moscow, Russia." In that letter the following sen- 
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tence appears on page 162 : "You are acquainted with 
my efforts to bring railroad men to the assistance of 
the Soviet Government." This sentence certainly in- 
dicates the existence of the Soviet Government as a 
de facto government, which was in control of the 
railways of the country. 

Document 95 is a statement by the American Am- 
bassador supplied to the press by the Committee on 
Public Information on June 1st, 1918 (p. 223). In 
that statement reference is made to "the Soviet Govern- 
ment," "the present Soviet Government," and "the 
existing Government," meaning that these existed, ac- 
cording to the statement supplied by the American 
Ambassador through the Committee on Public Infor- 
mation, a government known as "the Soviet Govern- 
ment." 

Reference to the "Soviet Government" is also made 
in message 13 on page 106, message 48 on page 135, 
message 51 on page 137, message 52 on page 138 and 
message 74 on page 153. 

The same Exhibit L contains two international docu- 
ments referring to the Government of Soviet Russia. 
The first (Document 150, pp. 349-350) is a note from 
the Allies to the German Government, which appeared 
in the "N. Y. Times," of October 31, 1919. In that 
note the German Government is requested to participate 
in the blockade of Soviet Russia. The following sen- 
tence appears therein on page 350 : 

"The Allied and Associated Governments, 
after studying the commercial relations with 
Bolshevist Russia, find these relations, indeed, 
could only be effected through the agency of the 
chiefs of the Bolshevist Government." 

This statement unquestionably proves in the first 
place the existence of "the Bolshevist Government," 
and in the second place that it has complete control 
over the commercial relations of "Bolshevist Russia." 
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The second document, bearing No. 158, page 361, 
is a statement by the Supreme Council, under date of 
February 24, 1920, which appeared in the "New York 
Times" of the day following. That document refers 
to "the Soviet Government" and "the Government 
at Moscow" as synonymous, and it also refers to 
"Soviet Russia" and to "the frontiers of Soviet Rus- 
sia." All these references certainly prove that Soviet 
Russia and the Soviet Government have a status in 
International Law. 

There is no evidence to the contrary in these pro- 
ceedings. The memorandum prepared by the State 
Department April 18, 1920 (Government Exhibit 1), 
is merely to the effect that the State Department recog- 
nized Mr. Bakhmeteff as the representative of the 
Provisional Government in 1917, and still maintains 
diplomatic relations with him. The communication 
does not state, however, that the Soviet Government 
has no existence as a de facto government. 

(b) The Soviet Government is within the provisions 
of the Act of Congress of Jrme 15th, 1917, Ch. 30, 
Title VIII. 

It is an undeniable fact that the Soviet Government 
comes within the statutory definition of a "foreign 
government" as "any government, faction or body of 
insurgents within a country with which the United 
States is at peace." 

The United States is at peace with Russia, no war 
having been declared by Congress against Russia or 
any section thereof. 

It is immaterial that the State Department has not 
recognized the Soviet Government, for the Act of June 
15, 1917, expressly "includes" within the definition 
of a "foreign government" even a "faction, or body of 
insurgents which may not have been recognized by 
the United States as a government." 
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(c) I The official status of Mr. Martens. 

The status of Mr. Martens was admitted by the 
Government acting through Inspector A. P. ScheJl, as 
appears from the following question and answer, 
quoted from the mitiutes of the hearing held in Wash- 
ington on May 12, 1920 (p. 4) : 

"By Mr. Schell: 

"Q. Mr. Martens, you are in the United 
States, as I understand it, as a commercial 
representative of the so-called Soviet Govern- 
ment, and, as such, do you not believe in the 
principles upon which that government has been 
founded ? A. I am not the commercial repre- 
sentative only ; I am also the political and diplo- 
matic representative of the Soviet Govern- 
ment." 

The government thus "understands" that Mr. Mar- 
tens is "a commercial representative of the so-called 
Soviet Government," i. e., "an accredited official of 
a foreign government," in the language of Section 3 
of the Immigration Act of February 5, 1917. 

Inasmuch as Mr. Martens was examined as a wit- 
ness called by the Department of Labor, the latter is 
under the general rules of evidence bound by his tes- 
timony to the effect that he is "a commercial repre- 
sentative of the Soviet Government"; or in the lan- 
guage of the Immigration Act "an accredited official 
of a foreign government." 

An admission of this fact is also implied in the fol- 
lowing question addressed by Inspector Schell to the 
above-named alien at the same hearing (Minutes, p. 
48): 

"By Mr. Schell: 

"Q. Is it not a fact that Jofife was under the 
direction of the Minister of Foreign Affairs, 
Tchicherine, under whose direction you also 
were working. in this country?" 
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ThuSj according to the understanding of the gov- 
ernment, the above-named alien is "working in this 
country" * * * "under the direction of the Min- 
ister of Foreign Affairs." 

Evidence of the official status of the above-named 
alien is contained in Government Exhibit 57A, which 
is a translation of an article from the Petrograd 
"Pravda" of June 9th, 1920, entitled "Work of the 
Soviet Representative in America." As appears from 
that article, "the Soviet Representative in America," 
referred to therein, is Mr. Martens (page 1, line 21 
of the text), whose office is described as "The Soviet 
Bureau" (page 1, lines 1 and 48), "the Soviet Mis- 
sion" (page 1, lines 24, 53, 54; page 2, lines 16 and 
20) and "the Russian Soviet Mission" (page 1, line 
46). 

The official character of Mr. Martens as the repre- 
sentative of the Soviet Government was also estab- 
lished by a statement made public by ttie State De- 
partment (Alien's Exhibit R) on July 1, 1919, where- 
in it stated that "the Arnerican Legation at Stock- 
holm * * * had received through Swedish official 
wireless a telegram," reading in part as follows: 

"The Commissariat of Foreign Affairs has 
learned with indignation of the arrest of Mr. 
Martens, its representative in New York. * * 
* He acted openly as the representative of 
Soviet Russia." 

The wireless message is signed by "The People's 
Commissary for Foreign Affairs, Chicherin." 

This is an official confirmation coming from the 
Commissary for Foreign Affairs of the Soviet Gov- 
ernment, to the effect that Mr. Martens is the repre- 
sentative in the United States of the Soviet Govern- 
ment. 

This exhibit is identified by a letter from the Second 
Assistant Secretary of State and by the affidavit of 
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Isaac A. Hourwich; formal certification of this exhibit 
by the State Department was waived by the Govern- 
ment (Minutes, pp. 255-256 and 259). 

Further evidence of the official status of Mr. Mar- 
tens as the representative in the United States of 
the Soviet Government is contained in official publica- 
tions of that Government, which were identified by 
witness Isaac A. Hourwich. 

Alien's Exhibit C is the report of the People's 
Commissariat for Foreign Affairs to the 7th Conven- 
tion (or Congress) of Soviets, and Alien's Exhibit 
D is an English translation of an excerpt therefrom 
(on p. 14 of Exhibit C) relating to Mr. Martens. It 
appears from the testimony of witness Hourwich 
that "the People's Commissariat for Foreign Affairs * 
* * is the equivalent of the United States State De- 
partment" (Hearing of June 8, 1920, p. 83) . The fol- 
lowing is quoted in part from Exhibit D : 

"On the 20th of June we protested to the 
Government of the United States the arrest of 
the representative of Russia^ Comrade Mar- 
tens * * * According to subsequent in- 
formation it developed that he had been de- 
tained for a few hours while a raid took place 
on the premises of our Mission in New York. 
This raid represented a turning point in the 
relations of the American Government toward 
our representative * * * Nevertheless our 
representative is continuing his work in Amer- 
ica." 

Another reference to the official status oi Mr. Mar- 
tens is likewise in evidence, marked Alien's Exhibit 
E, which is an article by the Commissioner for For- 
eign Affairs, George Chicherin, entitled "Two Years 
of Foreign Politics of Soviet Russia," on page 2 of 
the official organ of the Central Government, "Izves- 
tia," of November 13, 1919. The following is quoted 
from the English translation thereof, marked Ali'en's 
Exhibit F: 
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"In the United States our representative, 
Comrade Martens, began to act openly for the 
resumption of trade with us immediately after 
the lifting of the blockade. When the news- 
papers brought the news of his arrest on July 
21st, we sent a note to the American Govern- 
ment with a protest and a threat of reprisals. 
The American Government replied, however, 
that Comrade Martens had not been arrested." 

The foregoing evidence conclusively shows that Mr. 
Martens comes within the above exemption from the 
Immigration Act. 

There is on file in the State Department another 
official communication from the People's Commissar 
for Foreign Affairs, George Chicherin, which was de- 
livered by a special representative of the Soviet Gov- 
ernment, Vilensky, to General Graves at Vladivostok 
for transmission to the State Department. The Rus- 
sian text of that communication, marked Alien's Ex- 
hibit I, and an English translation of ^e latter, 
marked Alien's Exhibit J, are in evidence in the 
present proceeding. The following reference to Mr. 
Martens is contained in that communication: 

"Reports that have reached us from our 
representative, Mr. Martens, show with full 
clearness that American production, wealth and 
enterprise can be among the greatest assets in 
belping us to attain our purpose." 

(d) The competency of the evidence. 

It seems that the strict rules of evidence govern- 
ing court procedure are not followed in deportation 
proceedings bsfore the Department of Labor. The 
evidence offered in behalf of the above-named alien, 
however, will stand the test of the rules of evidence 
governing court procedure. 

The evidence in support of the proposition that the 
Soviet Government is a de facto Government consists 
in the first place, (1) of Government Exhibit 3, 
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which is an official document transmitted by the Sec- 
retary of State to the chairman of the Committee 
on Foreign Relations of the Uihited States Senate; 
(2) of Government Exhibit 9, containing the tes- 
timony of the chief of the Division of Russian Af- 
fairs of the Department of State before me sub-com- 
mittee of the Committee on Foreign Relations of the 
United States Senate; (3) of Government Exhibit 
62, which is a certified copy of a communication from 
the Secretary of State to the Ambassador of Italy 
under date of August 10, 1920; (4) of Alien's Ex- 
hibit K, which is an agreement between the British 
Government and the Soviet ■ Government of Russia, 
the authenticity whereof is certified by the Public 
Documents Division of the Library of Congress. 

This evidence is quite sufficient to establish the 
existence of the Soviet Government as the de facto 
Government of Russia. 

In addition thereto there is the reply by Assistant 
Secretary Phillips to Senator Wadsworth, under date 
of November 4, 1919, printed on pages 351-352 of 
Alien's Exhibit L, which is a reprint of State De- 
partment Russian Series No. 2, an official publica- 
tion of the State Department. While Exhibit L is a 
private publication, yet, being an accurate reprint of 
an official publication of the State Department, it 
would be regarded as competent evidence 'even In 
court proceedings. 

The evidence in support of the statement that Mr. 
Martens, the alleged alien, is an accredited official of 
the de facto Government of Russia, is contained in 
Alien's Exhibit R, which includes a copy of a tele- 
gram received through Swedish official wireless and 
cabled by th^ American Legation at Stockholm to 
the State Department on June 24, 1919, transmitting 
a communication of the People's Commissary for For- 
eign Affairs, Chicherin, of the Soviet Government, 
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wherein Mr. Martens is acknowledged to be "the repre- 
sentative of Soviet Russia," to wit: of "the Com- 
missariat for Foreign Afifairs." The authenticity of 
the said copy is certified by the letter of Second As- 
sistant Secretary of State Alvey A.-Adee, which let- 
ter is attached to the said copy. 

Next comes the testimony of Isaac A. Hourwich, 
at the hearing bsfore Inspector Schell of June 8, 1920, 
pages 81-85. The witness qualified as an expert on 
Russian law, to wit: He is a graduate of a Russian 
law school, holding the degree of Master of Laws; 
he was admitted to the Bar in Russia, as well as in- the 
United States; he has devoted himself to the study of 
International and Comparative Law and has lectured 
on Comparative Law at the George Washington 
University; he is also on the editorial staff of the 
Comparative Law Bureau of the American Bar Asso- 
ciation and he has prepared a report on Russian law 
which has be;n published in one of the Comparative 
Law issues of the American Bar Association Quar- 
terly. The witness has identified Alien's Exhibits A 
and E as official publications of the Central Govern- 
ment of Russia, which is the Soviet Government, and 
also Alijn's Exhibit C, which is an official publication 
of the People's Commissariat for Foreign Affairs, the 
latter corresponding in the Russian Government sys- 
tem to the State Department of the United , States. 
Translations from the said official documents marked 
respectively Alien's Exhibits B, D and F, were iden- 
tified by the witness as his translations from the fore- 
going exhibits. It is shown by those exhibits that 
the People's Commissariat for Foreign Afifairs in its 
official publications recognized Mr. Martens as its 
representative in the United States. • 

In addition to the foregoing secondary evidence 
has been introduced in behalf of the above-named al- 
leged alien, which is referred to in Subdivision e next 
following. 
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(e) Exceptions to Inspector's rulings, and sec- 
ondary evidence in behalf of the alleged alien. 

The above-named alien requested that subpoenas 
were issued to the following witnesses: 

1. Colonel Raymond Robins, formerly attached to 
the American Red Cross and stationed in Russia, who 
represented the Ambassador accredited to Russia dur- 
ing that time, and witnesspd the formation and 
growth of the Government which Mr. Martens rep- 
resents, the purpose of his tesiimony bemg to prove 
the existence of an organized Government in Russia. 

2. General W. S. Graves, to give evidence con- 
cerning a note from the People's Commissar for For- 
eign Affairs of the Soviet Government, transmitted 
to him, the said General Graves, for delivery to the 
State Department, showing among other things that 
Mr. Martens was accredited by the de facto Govern- 
ment of Russia as its representative in the United 
States. 

The, alien's request that subpoenas be issued to the 
above-named witnesses was denied by Inspector Schell, 
to which exception is hereby taken. 

Secondary evidence has been introduced to prove 
the facts which the alleged alien intended to establish 
by the testimony of the said witnesses. This evidence 
is contained ( 1 ) in a certain book, marked Alien's Ex- 
hibit L, containing copies of the official correspond- 
ence between the American Ambassador, David R. 
Francis, and Col. R. Robins, between March 11th and 
May 14th, 1918 (Document 72) ; (2) in Alien's Ex- 
hibits I and J, identified by witness Hourwich. 

This secondary evidence merely corroborates the 
facts sufficiently established by competent evidence, as 
shown above, that the Soviet Government is the de 
facto Government of Russia and that Mr. Martens, 
the alleged alien, is an accredited official of the said 
foreign government, within the meaning of Section 
3 of the Immigration Act. 
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Point 2. 

There is no evidence to brings tlie al- 
leg'ed alien -w^ithin the provision of 
the Iuiniigi:>ation Act of October 16, 
1918, relating to the deportation of 
aliens. 

A. The Charges. 

Voluminous evidence has been introduced by the 
Government in support of the warrant. Yet not a 
scintilla of evidence has been produced to prove that 
the above-named alleged aUen "is a member of or 
affiliated with an organization that teaches opposition 
to all organized government" ; or that he "is a mem- 
ber of or affiliated with an organization that enter- 
tains opposition to all organized government" ; or that 
he "believes in the overthrow by force or violence 
of all forms of law" ; or that he "advocates the over- 
throw by force or violence of all forms of law." 

It is preposterous to charge a representative of a 
Government, however it may differ in form from the 
Government of the United States, with opposition 
to all forms of organized government, or with the 
belief in the overthrow of all forms of law. This 
charge is negatived by the Government's own evidence 
in this proceeding. 

The following is quoted by Inspector Schell from 
the "Call of the First Congress of the Communist 
International," in support of the charges against the 
above-named alien, on page 5 of the minutes of the 
hearing held on May 12th: 

"(2) The aim of the proletariat must now 
be immediately to conquer the power. To 
conquer the power means to destroy the gov- 
ernment apparatus of the bourgeoisie and to 
organise a new proletarian apparatus." 
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This statement explicitly says that it is "the aim 
of the communist international," with which the Gov- 
ernment seeks to connect the above-named alien, "to 
organize a new proletarian government apparatus." 
The Government's evidence thus affirmatively shows 
that the above-named alien is not opposed to "all 
I'orms of organized government," but merely to "the 
government 'apparatus of the bourgeoisie," in lieu of 
which "a new proletarian government apparatus is to 
be organized," that is to say, he does believe in "or- 
ganized government." 

On page 14 Inspector Schell has read into the 
record extracts from Exhibit 4A, from which the 
following is quoted: 

"The task of the proletariat is now the im- 
mediate seizure of governmental power in or- 
der to carry out the dictatorship of the toil- 
ing classes and to create a proletarian state 
on the basis of Soviet or similar organization. 

"The hour has struck for the establishment 
of a genuine Communist International which 
in the very near future will bring suflfering 
humanity to an International League of Soviet 
Republics." 

It is thus shown by the Government's own evidence 
that the above-named alien believes in an organized 
state and even in a form of a League of Nations, 
to wit, "an international league of Soviet Republics." 
A republic is generally accepted to be a form of or- 
ganized government. 

The only charges that need be considered here are 
the following: 

( 1 ) that the alleged alien believes in the overthrow 
by force or violence of the Government of the United 
States ; 

(2) that he advocates the overthrow by force of 
violence of the Government of the United States; 
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(3) that "he is a member of or affiliated with an 
organization that entertains a belief in the overthrow 
by force or violence of the Government of the United 
States," or "that advocates the overthrow by force 
or violence of the Government of the United States," 
or "teaches the overthrow by force or violence of the 
Government of the United States." 

There is no evidence whatsoever in support of the 
charge that Mr. Martens personally has ever "ad- 
vocated" the overthrow by force or violence of the 
Government of the United States. All the evidence 
produced by the Government is merely intended to 
show that he "believes" in the overthrow by force or 
violence of the Government of the United States or 
that he is "affiliated" with an organization which en- 
tertains such a belief. Each of these charges will be 
separately considered in the paragraphs next follow- 
ing. 

B. There is no evidence in support of the 

CHARGE THAT THE ALIEN "bELIEVES" IN THE OVER- 
THROW OF THE Government of the United States. 

(a) What is the meaning of the term "believe" in 
the Act of October 16, 1918? 

By the Act of October 16, 1918, there were for the 
first time included within the class of deportable aliens 
those "who believe jn * * * the overthrow by 
force or violence of the Government of the United 
States." This naturally raises the question by what 
method the immigration authorities are to deter- 
mine whether an alien does "believe" in the over- 
throw by force or violence of the Government of the 
United States. It is possible for the Immigration 
Inspector to inquire of the incoming alien whether 
he "believes" in the overthrow, etc., of the Govern- 
ment of the United States. In case the alien an- 
swers the question in the affirmative he can be barred 
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from admission. If, however, the alien, having an- 
swered the question in the negative, "is found * 
" * to have become thereafter" a believer in the 
overthrow by force or violence of the Government, 
of the United States, how is the Secretary of Labor 
to ascertain this belief of the alien, in order that a 
warrant may be issued to take him into custody and 
deport him, as provided in Section 2 of the Act of 
October 16, 1918? This query necessitates an ex- 
amination of the laws pertaining to legal action 
against persons suspected of objectionable beliefs. 

The Immigration Act since the amendment of 1907 
excludes "polygamists or persons who practice polyg- 
amy, or believe in or advocate the practice of polyg- 
amy." Prior to the amendment of 1907 the Immi- 
gration Act barred only polygamists, that is, per- 
sons who practice polygamy. Since 1907 mere belief 
in polyigamy or its practice is also included among 
the causes for exclusion of aliens from the United 
States. In order to ascertain what is the construc- 
tion applied by the Bureau of Immigration to the 
term "belief," we must turn to the annual reports 
of the Bureau of Immigration since the fiscal year 
1908, relating to the admission of immigrants. As 
is well known the Turks mostly profess Moham- 
medanism, of which one of the prominent tenets is 
the belief in the practice of polygamy. It may fairly 
be presumed that the Turks as believers in the reli- 
gion of Mohammed, who himself practiced polygamy, 
believe in the practice of polygamy. Yet it appears 
that during the fiscal years 1908-1915 the following 
immbers of Turks, presumably Mohammadan^, be- 
lieving in the practice of polygamy, have been ad- 
mitted into the United States: 
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Year Number of Males 



1908 


2,265 


1909 


781 


1910 


1,237 


1911 


830 


1912 


1,256 


1913 


1,866 


1914 


2,591 


1915 


241 



Total 11,067 

(Annual Reports of the Commissioner General of 
Immigration, 1908, p. 14; 1909, p. 22; 1910, p. 20; 
1911, p. 20; 1912, p. 74; 1913, p. 46; 1914, p. 42; 
1915, p. 64.) 

Thus the practice of the Bureau of Immigration 
for a p3riod of eight years permitted the landing of 
more than 11,000 males, who "believe" in the prac- 
tice of polygamy. It must be assumed, of course, 
that these men do not practice polygamy themselves. 
The rule to be deduced from this practice of the 
Bureau of Immigration is that "belief" must be mani- 
fested in some overt act. A mere theoretical belief 
in polygamy as an abstract proposition, is not con- 
sidered to be within the cognizance of the Bureau of 
Immigration. 

This view is amply confirmed by the English and 
American precedents in blasphemy cases, which are 
the only cases involving the question of "belief" un- 
der the English and American legal system. The 
principle governing these cases is thus formulated in 
5 Cyc. 715: 

"However blasphemous in itself the particu- 
lar language may be, yet if it is never uttered 
in the hearing of other persons or published, 
|the crime of blasphemy cannot be founded 
upon it." 
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The case cited in the Cyclopedia is that of State v. 
Chandler, 2 Harr. (Del.) 553. That was the case of 
Thomas Jefferson Chandler, who was tried in Dela- 
ware in 1837, for the crime of blasphemy under the 
Act of 1826, of that state. Said the Court on pages 
574-575: 

"A man may say the horrible words set forth 
in this indictment in private, where he thinks 
no ear can hear him, and yet he is no more an- 
swerable to the law of man for that, than he 
who strips himself in his own chamber; for 
the wilful publication is the essence of his of- 
ferice." 

The Court quoted with approval the following 
views of Dr. Fumeaux in his correspondence with 
Justice Blackstone: 

"With regard to the belief or disbelief of 
religious principles or religious systems, if the 
Magistrate presumes to exercise his authority 
as a Judge, in such cases, with the view of re- 
straining and punishing those who embrace and 
profess what he dislikes * * * on account 
of their supposed ill tendencies and their prin- 
ciples, he goes beyond his province, which is 
confined * * * ^ those actions which af- 
fect the good order of society * * * but jf 
the line be drawn between mere religious prin- 
ciple and tendency of it on the one hand, and 
those overt acts which affect the public peace 
and order on the other ; and if the latter alone 
be assigned to the jurisdiction of the Magis- 
trate * * * the boundaries between civil 
power and liberty, in religious matters, are 
clearly marked and determined" (p. 576). 

Still more explicit are the English decisions on the 
same subject. In the proceedings in the House of 
Commons against James Mayler, for blasphemy and 
other misdemeanors, which were held in 1656, in the 
8th year of the reign of King Charles II (5 State 
Trials. 802), the following distinction was drawn on 
page 826; 
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"Heresy is crimen judicii, an erroneous opin- 
ion ; blasphemy is crimen malitiae, a reviling of 
the name and honor of God." 

Following this distinction, Mr. Justice Bailey said 
in pronouncing sentence against Carlisle, who was 
tried in 1819, for the publication of Thomas Paine's 
"Age of Reason" : 

"The law of this country gives to every man 
the enjoyment of his own free opinions * * 
* as long as each man's opinion is confined 
within his own breast, the tribunals of this 
country have no right to make inquiry." 
[King v. Carlisle, 4 State Trials "(N. S.) 
1423]. 

A comparatively more recent case is that of Brad- 
laitgh against Edzvards, 142 English Reports 843, in 
which Justice Byles said on November 5, 1861 : 

"By the Laws of England, a man has an un- 
doubted right to hold what opinions he pleases, 
but * * * there are persons who profess 
opinions which strike at the very root of all 
public and private morality * * * To pub- 
lish this is a crime punishable by law" (p. 
846). 

These, of course, are British decisions. But they 
are based on the common law of England and it is 
familiar ruh that "the common law forms the basis 
of our jurisprudence" (6 American and English Enc. 
of Law [2nd edition] 273). 

This rule rests upon the authority of the United 
States Supreme Court in Moore against U. S., 91 
U, S. 270, where the Court said: 

"That (the common law) is the system from 
which our judicial ideas and legal definitions 
are derived. The language of the Constitu- 
tion and of many Acts of Congress could not 
be understood without reference to the com- 
mon law." 

(See also Smith v. Alabama, 124 U. S. 465, pp. 
476-479.) 
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The same rule is thus expressed in Murray against 
Chicago, etc, R. Co., 92 Fed. 868, page 870: 

"For more than a century the Federal Courts, 
in the absence of constituted or other obliga- 
tory rule of decision, have had recourse to the 
common law for rules and decisions in the trial 
of cases in these courts, and have, in cases, 
where that law furnished an appropriate rule 
of decision, rested their judgments upon it." 

A very elaborate disquisition into the relation of the 
common law of England to the interpretation of Amer- 
ican statutes is found in Murray against Chicago N. W. 
Railroad Co., 62 Fed. 24, pp. 26-40. 

The same principle is thus expressed in State against 
Chandler, 2 Harr. 553 on page 554: 

"The legislature using technical legal terms 
to describe ofifenses which they intend to punish, 
had reference, of course, to the meaning of 
those terms as understood and defined in the 
only books which contained any legal definitions 
of them, which we can notice ; and these books 
are the work of the common law writers." 

It may thus be stated as a general rule that "belief" 
is cognizable by the civil authorities only if it is ex- 
pressed in public. The Act of October 16, 1918, pro- 
vides for the deportation of aliens who "believe" in 
the overthrow by force or violence of the government 
of th2 United States and is accordingly only applic- 
able to such aliens as have expressed in public such 
beliefs. 

(b) The evidence produced by the government is 
incompetent. 

The only evidence produced in support of the charge 
that Mr. Martens "believes" in the overthrow of the 
Government of the United States by force or violence 
is confined to statements made by him before the Sub- 
Committee of the Senate Committee on Foreign Rela- 
tions, and the New York Legislative Committee In- 
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vfestigating Seditious Adtiv^ities. Such evidendie is 
inadmissible to prove the charge made against the 
ahen. 

Ahhough a distinction is drawn between deportation 
proceedings and criminal prosecutions, yet it was held 
in Moffit V. U. S., 128 Fed. 378, that the Immigration 
Acts "are highly penal in their character, and should 
be so construed as to bring within their condemnation 
only those who are shown, by direct and positive aver- 
ments and clear proof, to be embraced within the 
terms of the law." 

"Clear proof" in the enforcement of statutes 
"highly penal in their character" obviously means such 
proof as would be admissible in a criminal prosecution. 

"A person can never be convicted of a crime on 
his own confession made out of court," said the Court 
in People v. Porter, 2 Park Crim. Reports 14, "if 
they (the words) were not heard by any person, no 
crime could be committed, and the person might as 
well be convicted if he had merely confessed he once 
thought so." 

The same principle was laid down in State v. Chand- 
ler, 2 Harr. 553, page 575, in the following words: 

"A man may write a libel no matter how 
blasphemous or seditious in its tendency; yet 
if it sleep in his desk until dragged forth by 
the ministers of the law, it is not indictable." 

That this rule applies specifically to testimony given 
before a Legislative Committee is established by the 
authority of People v. Sharp, 107 N. Y. 427. Said 
the Court on pages 445-446: 

"The senate subpoena and the resolution 
of the senate were compulsory, and it was not 
necessary for the protection of the witness that 
he should, either by deed or word, set either 
at defiance, or refuse to obey the summons, or 
refuse to answer the question of the committee. 
It is enough if he was obliged by law to answer 
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the inquiry * * * whether he asserted his 
privilege, or whether he was silent and sub- 
missive to the laws, could make no difference. 
The legislature, for reasons of public inter- 
ests, required a discovery of the whole truth 
as to matters involved in their inquiry. And 
one answering in compliance with their com- 
mand cannot be deemed a willing or consent- 
ing person within the meaning of the maxim, 
'volenti non fit injuria' * * * A. person 
who yields from the necessity of obedience 
cannot be said to have the power of acting 
by his own advice. And where the law says 
he shall be compelled to attend and shall be 
compelled to testify, acquiescence is not elec- 
tive, and he is not one of whom it can be 
said he receives no injury from that to which 
he willingly and knowingly agrees and con- 
sents. There can be no volition where there 
is neither power to refuse nor opportunity to 
elect. Under such circumstances the witness 
must be deemed to speak for the safety of his 
person and in view of the indemnity which 
the law promises." 

It is clear that the testimony given by Mr. Martens 
before the Committee of the New York Legislature 
and before the Senate Sub-Committee cannot be used 
against him in a proceeding for his deportation. 

(c) Substance of the evidence. 

The evidence in support of the charge that the al- 
leged alien "believes in the overthrow by force or 
violence of the Government of the United States" is 
contained in the following excerpts from the hearings 
before Inspector Schell. Page 27: 

May 11: 

"Mr. Schell: I read from page 183 of Ex- 
hibit No. 9, being the hearing of Mr. Martens 
before the Foreign Sub-Committee, Februarv 
18, 1920. as follows: 
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"By Mr. Ellis : Do you denounce the Third 
International now ? 

"Mr. Martens: No, sir. 

"Mr. Ellis : Do you agree with it ? 

"Mr. Martens: Yes, sir. 

"Mr. Ellis : You agree with the sentiments 
it expressed? 

"Mr. Marte;is: Yes, sir." 

I'age 28 : 

"Mr. Martens: I just only told you, Mr. 
Ellis, that I approved of the 3rd International. 
I am myself a communist. I do not want to 
have any camouflage about these things, abso- 
lutely not. I do not deny that I am a commun- 
ist and that I approve of the 3rd International. 
That is all there is to it." 

These statements, however, must be read in con- 
nection with other qualifying statements made by Mr. 
Martens before the Sub-Committee of the Senate Com- 
mittee on Foreign Relations and appearing in the min- 
utes of the same hea,ring before Inspector Schell on 
page 30, to wit: 

"Mr. Schell: I read from page 185 of Ex- 
hibit No. 9, covering your examination . before 
the Sub-Committee on Foreign Relations, Feb- 
ruary 18, 1920, as follows: 

"By Senator Brandegee: Whether it is or 
not, I understand you to say, Mr. Martens, that 
you do approve the 3rd International; and you 
mean, do you not, that you approve of what it 
announces as its principles? 

"Mr. Martens: Yes, sir. 

"Senator Brandegee: You approve of its 
manifestos, don't you? 

"Mr. Martens: Not every word of every 
manifesto, but anyhow I approve of the prin- 
ciples." 

It is char from the last answer that while the alleged 
alien may agree with the general principles of the 
3rd International, he cannot be held to subscribe to 
every word contained in its manifesto. The quota- 
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tions from the manifesto of the 3rd International which 
are contained in the questions of Inspector Schell, do 
not directly state the overthrow by force or violence 
of the Government of the United States to be among 
the objects of the 3rd International. It is sought to 
show by inference that inasmuch as the 3rd Inter- 
national contemplates the overthrow of all capitalistic 
governments by force or violence and inasmuch as the 
Government of the United States is assumed to be a 
"capitalistic government," consequently it is the object 
of the 3rd International to overthrow by force or 
violence the Government of the United States, and in- 
asmuch as Mr. Martens is in accord with the general 
principles of the 3rd International, therefore, he is 
presumed to be also in accord with the aim of the 3rd 
International to overthrow the Government of the 
United States by force or violence. 

It can be readily seen that this inference is too 
far-fetched. It is directly controverted by other parts 
of the testimony of Mr. Martens quoted by Inspector 
Schell on pages 44-45 of the minutes of the same 
hearing before Inspector Schell, from page 156 of 
Exhibit 9. In answer to the question by Mr. Ellis, 
whether he believes that "to establish this world or- 
der (communism) by force will accomplish the de- 
sired resuh," Mr. Martens said that the question was 
"too general." Being further asked by Mr. Ellis what 
he meant by "too general," he answered as follows: 

"Mr. Martens : Too general a statement. If 
you ask me do I believe in force I answer yes, 
I believe in force against force, always, I be- 
lieve in violence against violence always; but 
I do not believe in force and violence, if it 
is not necessary to apply them. 

"Mr. Ellis: But if it is necessary you be- 
lieve in them? 

"Mr. Martens: Yes, sir; certainly, force 
against force and violence against violence, I 
believe in that." 
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Fully to understand this answer it must be read in 
connection with another quotation from Exhibit lOA 
(the manifesto of the Communist International), 
which was read into the record by Inspector Schell 
and appears on page 23 of the minutes of the hear- 
ing of May 11, from which the following is quoted 
in part : 

"The working class must answer blow for 
blow, unless it renounces itself and its own 
future, never artificially provoking civil war." 

An unprejudiced reading of this testimony shows 
that the alleged alien disclaims any desire to provoke 
civil war and justifies violence only in defense against 
violence. Ths oft expressed view that the United 
States Government is a "capitalistic government" 
merely means that at present the capitalists exert the 
dominating influence upon American voters through 
the machinery of the great political parties. The 
political institutions of the United States do not con- 
fer any political privilege upon the capitalists as such. 
A change of the pubic sentiment in favor of com- 
munism woulc^ enable the American people to es- 
tablish communism in the United States by constitu- 
tional methods. Mr. Martens made this distinction 
perfectly cl?ar when he said: "I believe in violence 
against violence always, hut I do not believe in force 
and violence if it is not necessary to apply them." 

This view was amplified in these portions of his 
testimony before the Senate Sub-Committee which fol- 
low the portion quoted by Inspector Schell and which 
are reproduced in the alien's statement on June 7, 
1920, on pages 100-101, from which the following is 
quoted in part: 

"Mr. Martens: One minute, Mr. Ellis: If 
the great mass of the people want to establish 
this kind of government, and the minority re- 
sists, then the great mass of the people have 
the right to use violence against the minority. 
That is my belief. 
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"Mr. Ellis: Does the dictatorship of the 
proletariat mean that, only rule by the ma- 
jority? 

"Mr. Martens: Certainly. 

"Mr. Ellis: If the proletariat are in the 
minority then you do not believe in it? 

"Mr. Martens: The proletariat can not be 
in the minority in any country. Always in 
every country the proletariat is in the majority, 
a great majority of the people. 

"Senator Brandegee: If those who believe 
in this doctrine are in the minority, do you be- 
lieve that they ought to rise against the ma- 
jority to establish their form of government 
against the existing form of government by 
force ? 

"Mr. Martens: No; it would be absurd to 
do that." 

Unless the government maintains the view that com- 
munism cannot be established in the United States by 
constitutional methods, even if the majority of the 
people should want it established, these words of the 
alleged alien must be construed as a disclaimer of any 
intent to overthrow the Government of the United 
States by force or violence. 

The Government sought to establish by another quo- 
tation from Exhibit 9 (page 17) the belief of the al- 
leged ali.n in the overthrow by force or violence of 
the Governm^^nt of the United States. The question 
by Senator Brandegee and the answer by Mr. Martens, 
quoted on page 57 of the minutes of the hearing held 
on June 8, read as follows: 

"Senator Brandegee: Therefore, it was 
justifiable for them to stir up revolutionary 
movements in this country? 

"Mr. Martens : Yes." 

The preceding question and answer create a false 
idea of the beliefs of the alleged alien. They must 
be read in conjunction with the questions and an- 
swers which preceded them and appear on pages 178- 
179 of Exhibit No. 9, to wit: 
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"Senator Brandegee: Do you think that 
that kind of propaganda is justifiable in time of 
peace ? 

"Mr. Martens: No; certainly not. 

"Senator Brandegee: Why do you think 
it is justifiable when we are at war? 

"Mr. Martens: In war we have to use all 
means to save our country. 

"Senator Brandegee: Oh, you mean when 
your country is at war you think it is justi- 
fiable? 

"Mr. Martens : No ; I mean that the Ameri- 
can Government conducted a very- extensive 
revolutionary propaganda, of the most revolu- 
tionary kind, in Germany as well as in Russia. 

"Senator Brandegee: I mean, why do you 
think it is justifiable for the Prime Minister 
of Russia to conduct a propaganda in this 
country, asking American workmen to rise 
against their Government, when we are at war 
with Germany, when you would not think it 
would be justifiable for them to do that when 
we are at peace? 

"Mr. Martens : Well, when at peace we have 
certain agreements, and those agreements gov- 
ern both countries. 

"Senator Brandegee : Why is it justifiable 
in your opinion when we are at war with Ger- 
many for Russia to seek to incite our people to 
rise against our Government? 

"Mr. Martens: Well, Senator, you know 
that we were at war with all of the allied 
powers. 

"Senator Brandegee : What ? 

"Mr. Martens : We were at war with all of 
the allied powers during the last few years. 

"Senator Brandegee: We did not declare 
war upon Russia. 

"Mr. Martens : Yes, but war was made upon 
Russia without a declaration. 

"Senator Brandegee : Do you mean because 
our troops were in Russia fighting the Bolshe- 
viki ; is that your theory ? 

"Mr. Martens: Yes, sir. 
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"Senator Brandegee: Therefore it was jus- 
tifiable for them to stir up revolutionary move- 
ments in this country? 

"Mr. Martens: Yes. 

"Senator Brandegee : But it would not be in 
time of peace ? 

"Mr. Martens: No. 

"Senator Brandegee: And it is not now? 

"Mr. Martens: No." 

The substance of this testimony is that at the time 
when Mr. Lenin made his appeal to the American 
workmen, Russia was in fact at war with the United 
States and that appeal was a part of a propaganda in 
which all governments indulged against their enemies 
in time of war. 

Thus the Secretary of State of the United States on 
October 23, 1918, was instructed by. the President of 
the United States to make the following statement in 
his reply to the Charge d' Affaires of Switzerland : 

* * * "It is evident that the German people 
have no means of compelling the acquiescence 
of the military authorities of the empire in 
the popular will ; that the power of the King of 
Prussia to control the policy of the empire is 
unimpaired; that the determining initiative 
still remains with those who have hitherto been 
the masters of Germany. Feeling that the 
whole peace of the world depends now on plain 
speaking and straightforward action, the Presi- 
dent deems it his duty to say, without and at- 
tempt to soften what may seem harsh words, 
that the nations of the world do not and cannot 
trust the words of those who have hitherto 
been the masters of German policy, and to 
point out once more that in concluding peace 
and attempting to undue the infinite injuries 
and injustices to this war the Government of 
the United States cannot deal with any but 
veritable representatives of the German people 
who have been assured of a genuine constitu- 
tional standing as the real rulers of Germany." 
(Woodrow Wilson: "Messages and ad- 
dresses to the Congress and the People, Jan. 31- 
Dec. 2, 1918.") 
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At the time when this statement was made public 
the King of Prussia was still the head of the German 
Government. The statement of President Wilson was, 
capable "to stir up revolutionary movements" in Ger- 
many. As a matter of fact within less than a month 
thereafter a revolution did occur in Germany, and the 
German people overthrew the King of Prussia and 
the Emperor of Germany in order "that the veritable 
representatives of the German people" might be 
"sure of a genuine constitutional standing as the real 
rulers of Germany," so that the Allied and the asso- 
ciated Governments might consent to make peace with 
Germany. The President of the United States there- 
fore deemed it perfectly proper for this Government 
to "stir up revolutionary movements" in Germany 
while we were at war with that nation. 

The alleged alien could obviously not be deported 
for sharing the views entertained by the President of 
the United States. 

C. There is no evidence in support of the 

CHARGE THAT THE ALLEGED ALIEN IS A MEMBER OF 
OR AFFILIATED WITH AN ORGANIZATION THAT ENTER- 
TAINS A BELIEF IN, OR ADVOCATES, OR TEACHES, THE 
OVERTHROW BY FORCE OR VIOLENCE OF THE GOVERN- 
MENT OF THE United States. 

(a) The evidence produced, by the Government is 
incompetent, irrelevant and immaterial. 

All the evidence introduced by the Government in 
order to connect the above-named alleged alien with an 
organization or organizations coming within the pro- 
visions for deportation of aliens is confined solely to 
his own testimony before the Lusk Committee and the 
Sub-Committee of the Senate Committee on Foreign 
Relations. As shown above (subdivision 2b) this evi- 
dence is incompetent in a proceeding for his deporta- 
tion. 
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An attempt was made by Mr. Ellis, counsel for the 
Senate Sub-Committee, to establish this connection by 
inference. In his questions addressed to Mr. Martens, 
Mr. Ellis tried to show that it was the desire of the 
Soviet Government to see the Government of the 
United States overthrown by force or violence. From 
this it would follow that Mr. Martens is affiliated with 
an organization (meaning the Soviet Government) 
which entertains a belief in the overthrow by force or 
violence of the Government of the United States. 
The following question and answer are quoted from 
page 165 of Exhibit 9. 

"Mr. Ellis : But it is not a part of the prin- 
ciples of the government which you repre- 
sent in this country of the ambition thereof to 
establish that same form of government in the 
United States? 

"Mr. Martens : It is not the aim of the Rus- 
sian Government. The aim of the Russian 
Government is to establish socialism in Rus- 
sia." ' 

Leaving aside the question whether or not it is the 
"ambition" of the Soviet Government to establish a 
similar government in the United States, the ques- 
tion of Mr. ElHs is predicated upon the admission that 
Mr. Martens represents in this country the Soviet 
Government of Russia, that is, in the langauge of Sec- 
tion 3 of the Immigration Act, that he is an "accred- 
ited official of a foreign government," in which case 
the present proceeding for his deportation must be 
dismissed (see Point I). 

(b) Substance of the evidence. 

Numerous exhibits have been introduced by the 
Government in support of the charge that the organi- 
zation or organizations with which the above-named 
alien is supposed to be affiliated "entertain a belief in 
the overthrow by force or violence of the Government 
of the United States," including, for the sake of brevity 
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various other pleonasms expressing the same idea. 
Every one of the said exhibits contains numerous sen- 
tences which ■ are obviously quite innocent. By way 
of illustration a few such sentences are quoted herein 
at randorn from Government Exhibit 57A, entitled 
"Work of the Soviet Representative in America" : 



Page 3 : 



"After Comrade Martens appealed to 
American business men thousands of agricul- 
tural machines, locomotives, cars, lathes, boots 
and products, were received by the Bureau. The 
export of all these things from America was 
until recently very difficult, despite the alleged 
official raising of the blockade. To date the 
American Government does not guarantee the 
safety of the exports and the arrival of the 
goods in Russia. Nevertheless, many goods are 
being shipped to Russia, according to the in- 
formation at hand, some of them must have 
already arrived at Esthonian ports, for further 
shipment to Russia. 

"In addition to conversation with American 
firms, the Soviet representative in America has 
occupied himself with the organizing of tech- 
nical assistance to Russia by recruiting in 
America specialists and technical men. A 
special bureau has been organized in connection 
with the Soviet Mission, to register the speci- 
alists that wished to go to the Soviet Republic. 
This section (of the Mission) has organized 
throughout all America associations for tech- 
nical assistance to Soviet Russia, which now 
number more than ten thousand members. 
These societies propose to send to Russia not 
only workers, but also certain branches of pro- 
duction organized as a unit, that is, with both 
all the machinery and the workmen to run it. 
Complete artiels, with machines and tools, are 
being prepared for emigration to Russia, so 
that these enterprises can be started immedi- 
ately. 
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"A plan has been worked out to buy certain 
workshops and factories in America, in which 
tools and materials will be prepared, and also 
specialists and instructors to work the machines 
which will be sent to Russia. Also several 
technical schools, on locomotives and tractors, 
have been organized." 

Although these sentences are quoted from a Govern- 
ment Exhibit introduced presumably for the purpose 
of bringing "the work of the Soviet Government in 
America" within the condemnation of the Immigra- 
tion Act of October 16, 1918, yet there is nothing in 
these words suggesting the overthrow of the Govern- 
ment of the United States. 

It is evident that it is not for the alien to select 
from the enormous material produced by the Govern- 
ment those passages which might incriminate him. 
The burden of proof is on the Government to show 
what particular sentences are viewed by it as violative 
of the Immigration Act. It is reasonable to assume 
that the objectionable portions of these various ex- 
hibits are confined to the sentences read into the record 
by Inspector Schell. 

The gist of the evidence offered by the Government 
is the admission of the above-named alien that he is a 
Communist and a member of the Russian Communist 
Party, and it is charged that the Russian Commun- 
ist Party, being affiliated with the Third International 
entertains a belief in the overthrow of the Government 
of the United States by force or violence. The only 
evidence to connect him with the Russian Communist 
Party is his own testimony. But, it must be taken in 
connection with his statement read into the record of 
the present proceeding at the hearing of June 17, from 
which the following is quoted : 

"I am not now, and never have been, a mem- 
ber of the Russian Socialist Federation, nor 
of the Communist Party of America, nor of 
the Communist Labor Party of America, nor 



so 



of any other political organization in America 
(p. 420). I am not even a member of the 
Communist Party of Russia, to the principles 
of which I subscribe, because this party was 
organized after I had left Russia and it has 
been impossible for me to apply for and re- 
ceive membership therein (pp. 425, 426). I 
have spoken of myself as a communist and a 
member of the Communist Party at Russia, 
because I adhere to the principles of that party. 
It has, however, never been possible, in my ab- 
sence from Russia, for me to become a regu- 
larly enrolled member of that party." 

The references in the foregoing statement are to the 
hearing before the Senate Subcommittee (Exhibit 9). 
The following is quoted from pages 425-426 : 

"RE-DIRECT EXAMINATION by Mr. 
Martens: 

"Mr. Hardwickr: Mr. Martens, have you 
ever been a member of the Communist Party 
of America? 

"Mr. Martens: No. 

"Mr. Hardwick: Have you ever been a 
member of the Communist Labor Party of 
America? 

"Mr. Martens: Never. 

"Mr. Hardwick: Have you ever been a 
member of Russian Socialist Federation? 

"Mr. Martens: Never. 

"Mr. Hardwick: Have you ever been a 
member of any political organization in Amer- 
ica since your appointment as the representa- 
tive of the Russian Soviet Republic? 

"Mr. Martens: No. 

"Mr. Hardwick: Are you a member of the 
Communist Party of Russia? 

"Mr. Martens : No ; I am not. 

"Mr. Hardwick : You have spoken of your- 
self during these hearings as a Russian Com- 
munist. Explain to the committee exactly what 
you meant by that statement. 
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"Mr. Martens: Well, I meant only that I 
shared the views, opinions, and principles of 
the Communist Party of Russia, but I was 
never a member of that party. 

"Mr. Hardwick: Why not? 

"Mr. Martens: For the simple reason that I 
could not belong to 'this party. Being here 
in America, and without being in communica- 
tion with Russia, I was physically not in a posi- 
tion to belong to the Communist Party of 
Russia, otherwise I would have belonged to it. 

"Mr. Hardwick : When was the Communist 
Party organized or formed? 

"Mr. Martens: February, 1918. 

"Mr. Hardwick : Is there any particular pro- 
cedure necessary for a person to become a 
member of the Communist Party of Russia? 

"Mr. Martens: Yes, sir; he has to file an 
application. 

"Mr. Hardwick: In writing? 

"Mr. Martens : Yes, sir ; and to be present 
in person. 

"Mr. Hardwick: And he must go in per- 
son? 

"Mr. Martens: Yes, sir. 

"Mr. Hardwick: What becomes of it then? 
Is his application considered by the organiza- 
tion, either for approval or disapproval? 

"Mr. Martens: A certain number of mem- 
bers have to recommend the man who wants to 
join the party, and then the organization dis- 
cusses it and approves or disapproves the mem- 
bership of the man, and a certain membership 
card is issued. 

"Mr. Hardwick : And a membership cacd is 
issued ? , 

"Mr. Martens: Yes, sir. 

"Mr. Hardwick: A certificate of member- 
ship? 

"Mr. Martens : Yes, sir. 

"Mr. Hardwick: Did you ever have any 
such certificate of membership? 

"Mr. Martens: No; I never did. 

"Mr. Hardwick: Have you ever made ap- 
olication for membership in the Communist 
Party in Russia? 
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"Mr. Martens: No; I did not. 

"Mr. Hard wick: Well, then, if you have de- 
scribed yourself during these hearings as a 
Communist, or a Russian Communist, or a 
member of the Russian Communist Party, you 
meant simply that you subscribed to the prin- 
ciples of that party? 

"Mr. Martens: Yes, sir, 

"Mr. Hardwick: And actually you are not 
now and never have been enrolled as a member 
of the Communist Party in Russia? 

"Mr. Martens : No, sir." 

The testimony of the alien concerning the procedure 
necessary for a person to become a member of the 
Communist Party of Russia is corroborated by the 
evidence for the Government, viz, Government Ex- 
hibits #80 and #80A, being the- "Statutes of the Rus- 
sian Communist Party, published by the Government" 
(meaning the Soviet Goviernment) at Moscow, in 
1920. The admission of members is governed by 
Sections 1, 2, 3, and 43, subdivision a, which translated 
read as follows: 

"1. Everyone who recognizes the program 
of the party, rvko works in one of its organiza- 
tions, obeys the regulations of the party and 
pays membership fees, is considered a member 
of the party." 

"2. New members are accepted by the local 
party committees from amongst the candidates 
and are confirmed hy the first general meeting 
of the given organization." 

"3. Every member of an organization when 
entering the territory of work of another or- 
ganization is to be accepted by the latter upon 
sanction of the former organization." 

"43. General meetings of the precinct shall 
be held not less than once every month. The 
general meeting (a) accepts and rejects mem- 
bers of the party." 
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It appears from the preceding sections that one of 
the requisites of membership in the Russian Com- 
munist Party is active work in one of its organizations. 
New members are admitted by the local party com- 
mittee and subject to confirmation by the general 
meeting of the precinct wherein they reside. If an 
enrolled member of the party moves to the "territory 
of work" of another precinct he must be admitted by 
the organization of that precinct. There is no provision 
in the whole constitution for membership-at-large, 
or for non-resident members. It is thus conclusively 
shown by the evidence introduced by the Government 
that the above named alien could not have become an 
enrolled member of the Russian Communist Party. 

To be sure the above-named alleged alien has testi- 
fied that he "subscribed to the principles of the Rus- 
sian Communist Party." It cannot be inferred 
from that statement, however, that the princi- 
ples of the Russian Communist Party comprise a 
belief in the overthrow by force or violence of the 
Government of the United States, or that the alleged 
alien subscribes to such a belief. Government Exhibit 
6, which purports to be a resolution adopted at the 
session of the Moscow Communist Party on Febru- 
ary IS, 1919, shows the presence of widely divergent 
elements within the Russian Communist Party. A 
mere endorsement of the "principles" of the Com- 
munist Party does not imply a full agreement with 
every plank of its platform, or with every statement 
of its leaders, just as the fact that a person who 
regularly votes the Democratic ticket in every election 
in the United States does not by any means signify 
that he agrees with every plank in the Democratic plat- 
form or with every utterance of the leaders of the 
Democratic Party. 

It must be borne in mind that Mr. Martens has been 
called in this proceeding as a witness for the Govern- 
ment, and under the rules of evidence, the Govern- 



54 



ment is bound by the testimony of its own witness. 
Moreover this testimony stands uncontradicted. 

The minutes of the hearing before Inspector Schell, 
held on June 8, contain on pages 71 and 12, a quota- 
tion from Exhibit 9, pages 228 and 229, reproducing 
a resolution adopted by the City Committee of the Left 
Wing Socialist Party of New York, on April 14, 
1919, and signed by Maximilian Cohen, executive 
secretary, and the acknowledgment by Mr. Martens 
of the receipt of that resolution. Mr. Ellis, council 
for the Senate Subcommittee, laid great stress upon 
the fact that Mr. Martens conveyed his thanks to the 
authors of the resolution and called them "comrades." 
A civil acknowledgment of the receipt of greetings of 
congratulation cannot be construed into affiliation with 
the organization sending these greetings. The Left 
Wing of the Socialist Party had at that time not been 
outlawed by the Government of the United States. 
The use of the term "comrade" does not at all 
signify affiliation with the organization in question. It 
is well known that the term "comrade" is used among 
Socialists in th; same sense as the word "brother" 
is used in church. A man may be addresed in the 
church as "brother" although not being a member of 
the congregation. 

The mere statement by the above named alien that 
he is a "revolutionary" does not bring him within the 
ban against aliens entertaining a belief in the overthrow 
by force or violence of the Government of the United 
States. Judge Anderson of the United States District 
Court, for the District of Massachusetts, in his opinion 
in Colyer z'. Skeffington, delivered on June 23. 1920, 
and as yet unpublished, comments on the war termin- 
ology used in radical and religious publications in the 
following language: 

"Religious and political crusaders commonly 
use the nomenclature of warfare. Here in the 
Occident freedom, and a saving sense of humor 
and of proportion, have, until recently, saved us 
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from being frightened by crusaders' rhetoric. 
In an Oriental missionary field 'Onward, Chris- 
tian Soldiers' is said to be regarded as an alien 
seditious war-song, the use of which the mis- 
sionaries had to abandon. Our hymn books 
may shortly attract the eye and excite the sus- 
picions of the ofificial censor." 

It should be remembered that George Washington, 
Benjamin Franklin and Thomas Jefiferson were "revo- 
lutionaries" in their day, and that there are very re- 
spectable patriotic societies in the United States known 
as the Sons and the Daughters of the American Revo- 
lution. 

Inspector Schell has also quoted in his questions ex- 
cerpts from Exhibit 9, pages 298, 297, 306, 307, con- 
cerning the attendance by the above-named alien of the 
Convention of the Russian Socialist Federation (Min- 
utes of the Hearing before Inspector Schell, on June 
8, pp. 59 and following). Examination of the tes- 
timony on that subject by Mr. Martens before the 
Senate Sub-Committee shows that the counsel for the 
committee was quoting from the minutes of the con- 
vention of the Russian Socialist Federation only such 
portions thereof as in his judgment incriminated Mr. 
Martens, omitting such material parts of the minutes 
which qualified the portions quoted by council. Mr. 
Martens at the time objected to the one-sided way in 
which the counsel for the Senate Sub-Committee made 
use of the minutes of that convention, as appears from 
the following quotation in the record of this proceed- 
ing on pages 79 and 80 of the minutes of the hearing 
of June 8. 

"Mr. Martens: Mr. Chairman, I protest 
against the way Mr. Ellis is using certain docu- 
ments he has in his possession. 

"Senator Moses: On what ground do you 
protest ? 

"Mr. Martens : Because he is using them ab- 
solutely only partially. He is taking, different 
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documents and certain things which somebody 
said or did and using them against me. If he 
will put all of those documents into the record 
the committee will see exactly my position. 
And those documents will prove exactly every- 
thing I say^-that I did not take part in any 
revolutionary or political activities iti this coun- 
try. Mr. Ellis does not want to put them in 
the record, and I want to ask the committee to 
put them in." 

The real relation between Mr. Martens and the Rus- 
sian Socialist Federation was made clear by him at the 
same hearing before the Senate Sub Committee, on 
pages 297 and 307 of Exhibit 9, which are reproduced 
in the alleged alien's statement read into the record of 
this proceeding on June 17, pages 105-107. Those 
pages are reproduced in full in the quotation next fol- 
lowing : 

" 'Mr. Martens : And, secondly, my connec- 
tion with the Russian Federation is easily ex- 
plained by my desire to have no opposition 
from the Russian masses in this country against 
my activities. 

'Senator Brandegee: You say you were in- 
vited to come to this convention? 

'Mr. Martens: Yes, sir. 

'Senator Brandegee: In order that I may 
understand let me ask you : Had they been criti- 
cizing your activities? 

'Mr. Martens: Yes, sir; they had been, very 
bitterly. 

'Senator Brandegee: In what way, by writ- 
ing you letters? 

'Mr. Martens : By writing letters, and by 
speaking against me at public meetings, and so 
on. 

'Senator Brandegee: And you went there to 
defend yourself, was that the idea? 

'Mr. Martens: Yes. 

'Mr. Ellis: Well, those speeches that they 
made against you and those letters that they 
wrote to you had to do, did they not, with the 
claim on their part that your compatriots in this 
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country engaged in the same cause had the right 
to control your activities? 

'Mr. Martens: Yes, sir; they claimed that, 

'Mr. Ellis: They claimed to have the right 
to control your activities ? 

'Mr. Martens : Yes, sir. 

'Mr. Ellis: And that was the difficulty you 
wanted to overcome, wasn't it? You wanted 
them to stop claiming that they had the right 
to control your activities? 

'Mr. Martens: Exactly, yes.' 

"The same subject is further referred to in a ques- 
tion by Mr. Ellis and my answer quoted from page 307 
from Exhibit No. 9 and embodied in Mr. Schell's ques- 
tion on page 61 of the Minutes of the Hearing held 
on June 8th, 1920, to wit : 

'Mr. Ellis: The Russian Socialist Federa- 
tion is a part of the Communist Party, isn't it ? 
'Mr. Martens: Yes, sir; it is.' 

"The question fails to quote that portion of my tes- 
timony on the same page which clearly defined my real 
relation to the Russian Socialist Federation, to wit : 

'Mr. Martens: I came to present my de- 
mands on them to leave me alone and let me 
do things that I thought necessary and not what 
they thought necessary. That was all I was 
concerned in. 

'Mr. Ellis: What fear did you have of those 
men who were undertaking by their platform 
and their principles to overthrow the Govern- 
ment of the United States? If you had no 
sympathy with them, and if you had no con- 
nection with them, if you had no desire to in- 
cite or encourage them, what did you have to 
fear from them, and why did you attend the 
convention? 

'Mr. Martens: I told you just now I at- 
tended it because I regarded it as very import- 
ant to the Russian masses in this country to 
understand the real situation. I tried to let 
them understand rightly what the Russian ques- 
tion is, and how it had to be handled. That was 
all I was concerned about." 
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"Further, on page 61, following question is 
asked by Mr. Schell: 

'I read from Exhibit #9 of your examina- 
tion before the Sub-Committee on Foreign Re- 
lations, February 26, 1920, page 306.' 

"The quotation continues to the end of this 
page and the beginning of page 62 following, 
and ends with a criticism of the parliamentary 
forms of government and an assertion that "the 
future socialistic order" cannot be accomplished 
by way of the ballot. In the original minutes 
of the Sub-Committee of the Committee on 
Foreign Relations this quotation is followed by 
the following question by Mr. Ellis and my 
answer : 

'Mr. Ellis : Were you familiar with these 
provisions of the constitution? 
'Mr. Martens: No, I was not.' 

"These words are omitted in the question 
embodied in Inspector Schell's question." 

To this should be added the following quotation 
from the address made by Mr. Martens at the conven- 
tion (Exhibit #9, page 304) : 

"In conclusion permit me to say a few words 
in regard to the attitude of the central commit- 
tee of the Russian and other language federa- 
tions toward myself and my bureau. Your 
central committee presented to me a demand 
to subject my activities to the control of the 
committee elected from the number of repre- 
sentatives of all Russian federations in Amer- 
ica. I rejected such a proposition. My activi- 
ties are directed by the Russian Soviet Govern- 
ment. They cannot be directed by anyone else. 
Most of you are citizens of Russia; you are here 
in America part of the American labor move- 
ment, although in my opinion you should un- 
derstand that you cannot direct the labor move- 
ment here as it must and will develop in accord- 
ance with the will of the American workers 
themselves. Whatever aims you may have 
must be achieved on the basis of American 
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needs and conditions. On the other hand, the 
problems of Soviet Russia must be decided by 
the workers in Russia. I am carrying out their 
will as expressed in the directions of my gov- 
ernment. This ought to be clearly understood. 
You can do much to help Soviet Russia by aid- 
ing me itt my efforts to establish relations be- 
tween Russia and America, and I am glad to 
receive all co-operation from you in this re- 
spect. 

"I regret very much that the preposterous 
and illogical demands of your committee have 
caused complications and have hampered such 
co-operation. I am not blaming anyone per- 
sonally and I hope that you will understand that 
the public interests always stand above all pri- 
vate interests. I express the hope that you will 
not support the demand presented by your ex- 
ecutive committee and that relations in the fu- 
ture between me and all Russian workers in 
America will be marked by genuine sympathy 
and understanding." 

It is quite obvious that the above-named alien could 
by no stretch of imagination be charged with being 
"affiliated" with an organization which was openly 
hostile to him. 

In further support of the charge that the above 
named alien is affiliated with the American Communist 
Party evidence was offered by. the Government con- 
cerning a meeting alleged to have been held to in- 
vestigate the story that one Louis C. Fraina was simul- 
taneously a leader of the Communist Party and a secret 
agent of the Department of Justice. The object of 
introducing the Fraina incident into the present pro- 
ceedings was explained by Special Assistant to the 
Attorney General, John Edgar Hoover, called as a 
witness, who testified in part as follows (Minutes, 
page 319) : 

"The desire to have presented through the 
Department of Labor the story of the Fraina 
hearing, was to point out the fact that there 
was a meeting of members of the Communist 
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party, and that Mr. Martens and Mr. Nuorteva 
collaborated with that committee for the pur- 
pose of "trying" Fraina for being a "spy" in 
the Communist movement of the United 

States." 

From another part of the testimony of the same 
witness, however, it appears that that meeting was no 
"trial" at all. Says the witness on page 311 : 

* * * "On a certain evening, the date of 
which I cannot now recall, a hearing, which we 
have been calling a "trial," was held in Dr. 
Hartman's apartment * * *. One of the 
reasons given by Mr. Peterson for the cross- 
examination of this particular controversy was 
to the efifect that Fraina was desirous of going 
abroad, and had applied, I believe, for a pass- 
port from Mr. Martens to go abroad, and 
either in viseing, or in some method Mr. Mar- 
tens followed, this controversy had arisen." 

Thus it appears from the testimony of the Special 
Assistant to the Attorney General that the interest of 
the above named alien in the investigation of the do- 
ings of Fraina had no relation whatsoever to the 
Communist Party or the Communist movement in the 
United States, but grew out of an application made by 
Fraina for a passport or vise from Mr. Martens. It 
is the practice of every foreign consular officer in the 
United .States to investigate the character of an ap- 
plicant for a vise before granting the same, and the 
testimony of the« Special Assistant of the Attorney 
General shows that Mr. Martens merely followed the 
universally accepted rule. A person acting in the 
double capacity of leader of a party opposed to 
the Government and of a secret agent of the Govern- 
ment employed to report the activities of that 
party, is known as a "spy." It is customary 
for all governments in time of war to em- 
ploy . spies in foreign countries, yet no government 
is willing to admit forign spies to its own territory. 
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As Fraina was suspected of being a spy, it was a part 
of the duties of Mr. Martens as representative of the 
Soviet Government of Russia to investigate these 
charges before granting a vise to Fraina. That this 
was actually the view taken by the above named alien, 
appears from the testimony of Don S. Day, a 
witness called by the government, who talked over 
the matter with Mr. Martens' secretary, Mr. Nuorteva. 
The following is quoted from the testimony of that 
witness (Minutes, pp. 306, 307) : 

"I gathered that Peterson claimed that 
Fraina, while an official of the Communist 
Party, was being supported with funds by 
Palmer and was one of Palmer's agents in the 
Communist Party." 

!p 5{! Ip SJC SJC 

"I talked to Nuorteva about the trial. He 
said that it could not be a trial, because the 
Committee had no judicial power, with the ex- 
ception of the power to throw Fraina out of the 
Communist Party." 

*jC *P Sp Sp ^ 

"I asked Nuorteva at the time whether or 
not he and Mr. Martens were connected with 
the American Communist party in any way, 
and if they were the Judges, and he said that 

they were invited to listen to that testimony." 

***** 

"Mr. Nuorteva told me that he {meaning 
Fraina) had asked for a vise to enable him to 
go to Russia." 

"Q. And Mr. Martens did not give him such 
a vise?" "A. No." 
***** 

"* * * He (meaning Nuorteva) denied 
that they were members of the American Com- 
munist Party, but that they were invited to 
attend that session." 

The perfectly legitimate object of the attendance of 
the above named alien at the hearing of the charges 
against Fraina is thus conclusively proven by 
government witnesses. There is no warrant in 
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law for construing the performance by the 
alien of his official duties incidental to the 
viseing of passports as affiliation with an origi- 
zation coming within the ban of the Immigration Act. 
The statutes under which the Communist Party has 
been prosecuted do not provide for excommunication 
as applied in former ages to heretics. An alien 
proprietor of a bakery and lunch room may knowingly 
sell pastry and coffee even to a committee of the Com- 
munist Party, without thereby making himself liable 
to deportation on the charge of affiliation with the 
Communist Party. It must be shown that the object 
of the alien's meeting with the members of the Com- 
munist Party was to "collaborate" with the same in 
overthrowing by force and violence the Government 
of the United States. No such object, however, has 
been proved in relation to the alleged attendance of 
the above named alien at the meeting where the charges 
against Fraina were investigated. 

The Government has further made an unsuccessful 
attempt to prove that on March 27, 1919, at a public 
meeting called by the New York Committee of the 
Socialist Party to greet Mr. Martens, one of the 
speakers, Gregory Weinstein, made a statement to the 
effect that those assembled at the said meeting intended 
to take over the United States "just as the working 
class has taken over Russia," which was interpreted 
by the Government as an intent to overthrow by force 
and violence the Government of the United States, 
and that shortly thereafter, to wit, on April 7, 1919, 
the above named alien engaged the said Weinstein as 
his secretary and general office manager. This charge 
was based upon an affidavit made by Henry A. Farn- 
ham, a reporter of the New York Sun, on March 8, 
1920, introduced in evidence as Exhibit 36^ and read 
into the record on page 70. Upon cross-examination 
of the witness and examination of the witnesses for the 
alien on October 13, 1920, it was clearly shown that 
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the statement made by Farnham in his affidavit was 
false and that Weinstein had never made the statement 
ascribed to him by the affilant. The evidence relat- 
ing to this incident follows : 

Questions by Mr. Schell (Minutes, page 69) : 

"Mr. Martens, you testified before the sub- 
committee on Foreign Relations, February 
19th, 1920, as shown at Page 215 of the 
printed report (Exhibit #9), that you attended 
a meeting in Central Opera House, 67th Street 
and Third Avenue, New York City, March 
27th, 1919, which was held under the auspices 
of the City Committee of the Socialist Party, 
did you not?" 

"You remember, do you not, that one of the 
speakers on that occasion was Mr. Gregory 
Weinstein, who at that time was the editor of 
the 'Novy Mir'?" 

"Do you recall that Mr. Weinstein, during 
his speech, and in your presence said : 'We have 
come here to tell Comrade Martens that we 
intend to take over this great country, just as 
the working class has taken over Russia'? 
(This is referred to at Page 216 of Exhibit 
#9)." 

Next follows the affidavit of Henry A. Farnham 
from which the alleged statement of Mr. Weinstein 
is quoted. (Minutes, page 70). The examination of 
the alleged alien on this subject is concluded by the 
following question addressed to the above named alien 
by Inspector Schell (Minutes, page 71) : 

"Mr. Martens, you employed Mr. Gregory 
Weinstein as your secretary and general office 
manager of the Russian Soviet Government 
Bureau, on April 7, 1919, as you testified oni 
January 26th, 1920, before the Sub-Committee 
on Foreign Relations, as shown on Page 41 of 
the printed report (Exhibit fl9), did you not?" 

The testimony of the above named alien before the 
Senate Sub-Committee referred to by Inspector Schell 
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in his question, reads in part as follows (Government 
Exhibit #9, Pages 215-217): 

"MR. ELLIS : Mr. Martens, I call your at- 
tention to a meeting held under the auspices of 
the City Committee of the Socialist Party, held 
in Central Opera House, Sixty-seventh Street 
and Third Avenue, New York City, March 27, 
1919, and reported in the New York Call of 
March 27, 1919, at top of page 1. Do yoi re- 
member attending that meeting?" 

"MR. MARTENS: I remember that I at- 
tended it." 

"MR. ELLIS : The speakers at that meeting 
were L. C. A. K. Martens, S. John Block, 
president of the Workmen's Cooperative Pub- 
lishing Association; Gregory Weinstein, editor 
of Novy Mir. Do you know Mr. Weinstein?" 

"MR. MARTENS: Yes, sir; I know him." 

:(c * * * * 

"MR. ELLIS: At this meeting to which I 
have referred, Gregory Weinstein is reported 
in the papers as having said this: We have 
come here to tell Comrade Martens that we 
intend to prepare to take over this great 
country, just as the working class has taken 
over Russia. Did you hear him make that 
statement ?" 

"MR. MARTENS : I do not remember that 
statement." 
***** 

"MR. ELLIS: And a report of that meeting 
was published in the newspapers the next morn- 
ing, wasn't it?" 

"MR. MARTENS: Yes, sir." 

"MR. ELLIS: How long after this state- 
ment made by Mr. Weinstein was it until you 
employed him in your bureau as chancellor?" 

"MR. MARTENS: Very soon afterwards." 

Mr. Ellis, counsel for the Sub-Committee of the 
Committee on Foreign Relations of the United States 
Senate, referring to the report which appeared in the 
New York Call erroneously gave the date of the 
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newspaper as March 27, 1919, whereas in reality it was 
March 28, 1919; that issue of the New York Call con- 
taining the report referred to by Mr. Ellis was of- 
ferred in evidence in behalf of the alien and marked 
"Exhibit S." Persual of that report shows that Mr. 
Gregory Weinstein spoke in Russian, which language 
the reporter for the New York Sun, according to his 
own testimony, does not understand (Minutes, page 
285). 

Witness Farnham, on direct examination by In- 
spector Schell, confirmed the statement he had pre- 
viously made in his affidavit concerning the remarks 
alleged by him to have been made by Gregory Wein- 
stein, maintaining that Mr. Weinstein spoke' in English, 
(pages 271-272). On cross-examination he stuck to 
his story notwithstanding the fact that he was con- 
fronted with a number of newspaper reports, of the 
same date, among them one from the Evening Sun, 
which is published by the same corporation as his own 
paper (page 272), all of which reports agreed in 
ciuoting the said statement as having been made by 
another speaker, Ludwig Lore, to wit: Tlae New 
York Evening Sun (pages 274, 276, 281) ; The New 
York World (pages 276, 277, 282) ; The New York 
Evening Globe (pages 278, 279, 282) ; The New York 
Times (page 282) ; The New York Tribune (pages 
282, 283). 

The witness admitted on cross-examination that he 
saw Mr. Weinstein that night for the first time (page 
272) and that he never heard Mr. Weinstein speak 
since that time (page 273). He further said that he 
did not know how Mr. Lore looks (page 285). 

The Government called George F. Flannery, a re- 
porter for the New York City News Association, to 
corroborate the testimony of witness Farnham. In 
the affidavit made by him of June 28, 1920, and 
marked "Government Exhibit #87" he said referring 
to Gregory Weinstein: 
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"His exact words are a bit hazy in my 
mind, but the gist of his remarks was that 
the time was now ripe for the American work- 
ers to follow the lead of the Russian workers 
in overthrowing the established government." 

On cross-examination he likewise testified that he 
did not know Mr. Gregory Weinstein when he saw 
him (minutes, page 291) ; that he was "not certain" 
whether in his report he had mentioned anything that 
Mr. Weinstein said ; that when more than a year after 
the meeting above referred to he was called upon to 
make the affidavit marked "Exhibit J87," he consulted 
the files of his office, but he did "not exactly" recall 
what was in the files; but that he remembered, how- 
ever, that he returned from the meeting together wiih 
witness Farnham and talked with him about the meet- 
ing. The following portions of his testimony are 
significant (Minutes, pages 293, 294, 295): 

"Q. And when you walked along with Mr. 
Farnham did you talk the meeting over with 
him?" "A. Yes." 

"Q. Did you discuss Mr. Weinstein's re- 
marks?" "A. We were talking about it. I do 
not recall that I used the exact quotation that 
he used to me that night. He made a quota- 
tion that I afterwards saw and spoke about it. 
I do not think I used it in my report." 

***** 

"Q. You never put down any quotation 
which Mr. Weinstein said on paper?" "A. 
No, not that night." 

"Q. The first time that you put down the 
quotation or substance of his speech was on 
June 26, 1920?" "A. Yes, I think so." 

The witness further testified that he did not recall 
that he had ever seen either Mr. Weinstein or Mr. 
Lore before and that he would not know either of 
them if he saw them now (Minutes, page 294). 
When confronted with the reports in other papers 
which contradicted his affidavit concerning Mr. Wein- 
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stein, the witness admitted that they were correct. 
This is the exact language of the question and answer 
(Minutes, page 297): 

"Q'. You believe that these clippings are cor- 
rect? A. Naturally, they had the reporters 
there." 

A clear statement of what had transpired at that 
meeting was made by the reporter for the New York 
Tribune, Louis C. Kantor, who appeared in answer 
to a subpoena requested by counsel for the above- 
named alien. From his testimony (Minutes, pages 
297-304) it appears that he had been assigned to that 
meeting by his editor, that it was his special business 
to attend so-called radical meetings, that he knew 
both Gregory Weinstein and Ludwig Lore, because 
he had interviewed them before. The witness wrote 
an extensive report of that meeting and quoted the 
statement made by Ludwig Lore, because he thought 
that the statement was "of news interest." In con- 
cluding his testimony he said : "I am certain that Mr. 
Lore made that statement." Mr. Weinstein was not 
mentioned by the witness in his report at all. Asked, 
"If any paper quoted Mr. Weinstein, it was a mis- 
take.?" the witness answered, "Yes.'' 

Gregory Weinstein being called as a witness for the 
alien, testified that he had spoken at the meeting of 
March 27, 1919, in the Russian language and that he 
had made no such remark as was attributed to him by 
witnesses Farnham and Flannery. 

It is. thus shown by preponderance of evidence that 
the report in the New York Sun, of March 28, 1919, 
concerning Gregory Weinstein was false and all in- 
nuendoes based upon it are without foundation in 
fact. Apart from the mistaken identity of the speaker, 
however, the substance of those remarks contains 
nothing of an incriminating character. Said the 
speaker: "We have corne here to tell Comrade Mar- 
tens that we intend to prepare to take over this great 
country, just as the working class has taken over 
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Russia." Ihe Government apparently infers by in- 
nuendo that this sentence betrays an intent "to take 
over this great country" by force and violence, "just 
as the working class has taken over Russia." But the 
same sentence is capable of a perfectly innocent in- 
terpretation, in consonance with the platform of the 
Socialist Party under whose auspices the meeting was 
lield. 

"Just as the working class has taken over Russia," 
so can the American working class "take over this 
great country," to wit : To gain control of the Gov- 
ernment by exercising their voting franchise. It 
should be borne in mind that the Department of Jus- 
tice has been in possession of the Farnham aHidavit 
since March 8, 1920, but apparently did not consider 
the remarks reported by him sufficient to institute 
criminal prosecution against the speaker. That be- 
ing so, it is obvious that these remarks constitute no 
evidence against the above-named alien in these pro- 
ceedings. In general, an invited speaker at .t public 
meeting cannot be held responsible for the utterances 
of other speakers. , 

The Government has introduced in evidence an un- 
identified letter, marked Exhibit 36B, presumably to 
prove the connection of the alleged alien with some 
organization coming within the deportation provisions 
of the Immigration Act. Examination of that letter, 
however, directly disproves the charges made against 
the alleged alien. The writer of the letter is evidently 
displeased with the conduct of Mr. Martens in the 
United States. He says : 

"I am sorry to say that I got a growing feel- 
ing of discomfort strengthened by what I 
learned from letters and finally through con- 
versation with one of my best friends over 
there." 

Coming to discuss specifically the activities of Mr. 
Martens in the United States he continues : 

"From your activities it was clearly demon- 
strated, that you considered commercial rep- 
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resentation and efforts for recognition para- 
mount Tjitjerin and other comrades agreed 
with this position * * * it would be your 
duty as I see it, not to canvass senators, etc., but 
to mobilize whatever forces there are among 
the workers to influence the kind of 'peace' and 
still more to use the situation for strengthening 
the American movement * * * A kind of 
neutral diplomatic position looks to me an im- 
possibility and a failure * * * " 

These statements prove, if anything, that Mr. Mar- 
tens "considered commercial representation and efforts 
for recognition paramount" and that Chicherin (the 
Russian Minister for Foreign Affairs) "agreed with 
this position." The writer criticises Mr. Martens for 
having canvassed senators, etc., instead of trying to 
influence the workers, that he maintained "a kind of 
neutral diplomatic position." 

The writer of the letter further criticises Mr. Mar- 
tens for failure to support the C. P. (presumably the 
Communist Party) in America. He says : 

"Of course we realized the difficulty of your 
position and that it would be impossible for 
you to come out openly iri support of the C. P. 
in America. But nevertheless supporting them 
in any way possible even at a certain amount of 
risk seemed only natural." 

The writer speaks of Mr. Martens' "unfortunate 
conflicts with our most consequent comrades" and 
charges him with "animosity towards the C. P." 

The letter, from which the foregoing sentences are 
quoted, was according to the testimony of Special 
Assistant to the Attorney General John Edgar Hoover 
(Minutes, pp. 315, 316), a part of the "confidential 
information" of the Department of Justice. The letter 
conclusively proves that the activities of Mr. Martens 
were strictly within the law. 
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Point 3. 

The above-named alien is a Russian 
citizen. 

The affidavit of Special Agent Lamb of the Depart- 
ment of Justice, upon which the warrant in the present 
proceedings was issued, alleges, "that Ludwig C. A. 
K. Martens is an alien, subject of Russia." 

The Government is bound by that affidavit. This 
ought to dispose of the matter of the above named 
alien's citizenship. Nevertheless, the Government has 
introduced Exhibit 60 consisting of "five documents 
regarding the registration of Martens in Great Britain 
as a German alien." This Exhibit is irrelevant and 
immaterial, inasmuch as the object of the present pro- 
ceeding is not the internment or deportation of the 
above named alien as "an alien enemy." 

Quite apart, however, from the inadmissibility of 
these exhibits, the evidence in this case affirmatively 
shows that the above named alien is a citizen of the 
Russian Republic. 

Government Exhibit 9, which is the printed report 
of the hearings before the Senate Sub-Committee of 
the Committee on Foreign Relations, contains on pages 
15-17 the testimony under oath of the above named 
alien, which reads as follows : 

"MR. MARTENS. Since each government 
must be deemed the sole judge in determining 
the status of its citizenship, I take it that these 
documents establish beyond all doubt the fact 
that I am a citizen of the Russian republic. 
Nevertheless, I wish this committee to be in 
possession of all the facts so that no further 
misapprehension may arise in this matter. 

"I was born in Russia of German parents, 
who had emigrated to Russia in the first half 
of the last century. At the time of my birth 
my parents were permanent residents of Rus- 
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sia. I was born in Bachmut, Province of 
Ekaterinoslav, Russia, on December 20, 1874. 
I was brought up in the City of Kursk and in 
Petrograd, and educated in the Kursk High 
School and in the Petrograd Technological 
Institute. 

"Under the laws of the United States the 
American-born son of a German immigrant is a 
citizen of the United States. But under the 
archaic laws of the old Russian and German 
militaristic governments, I was considered 
technically a German subject, although born 
and raised in Russia. At the age of 17 I ap- 
plied for Russian citizenship, but the Russian 
authorities insisted that I should first serve in 
the German army, which I refused to do. 

"I continued to reside in Russia, and in 1896, 
by reason of my affiliation with the revolu- 
tionary movement against the Russian Czar, I 
was imprisoned by the Czar's Government. At- 
the conclusion of my sentence in 1899, the Rus- 
sian authorities delivered me forcibly to the 
German military authorities, who impressed me 
into the German army and compelled me to 
serve two years as a common soldier * * *. 

"I continued my affiliation with the Russian 
revolutionary movement up to the revolution, 
which began with the abdication of the Czar, to 
the establishment of the provisional govern- 
ment on March 16, 1917. The provisional 
government proclaimed amnesty for all political 
offenders on March 19, 1917, and invited all 
Russian political refugees to return to Russia. 
I was in America at that time, representing the 
Demidoff Count San Donato Co. of Perm, one 
of the largest steel and mining concerns in 
Russia. Because of my technical German 
citizenship, I could not avail myself of the 
amnesty and invitation to return, since Russia 
and Germany were then at war. Desirous of 
facilitating my return to Russia, my relatives 
applied to the provisional government of Prince 
Lvov for naturalization papers for me. 

"Such naturalization papers were granted in 
May or June, 1917, by special decree of the 
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provisional government. This provisional 
government was officially recognized by the 
government of the United States and its acts are 
therefore deemed valid by the government of 
the United States." 

The same testimony was also given in substance by 
the above named alien before the Joint Legislative 
Committee of the State of New York (Government 
Exhibit 8, pp. 1090-1092), the said testimony being 
part of the Government's case. 

Government Exhibit 9, above referred to, contains 
on page 14 a translation of the above named alien's 
credentials as representative in the United States of 
the Russian Socialist Federal Soviet Repixblic. The 
document reads as follows : 

"Russian Socialist Federated Soviet Re- 
public, People's Commissariat of Foreign Af- 
fairs, Office of the People's Commissar, Janu- 
ary 2, 1919. 

"No. 9/k. Moscow, corner of Spiridonovka 
and Patriarch's Lane, House No. 30/1. Tele- 
phone, No. 4-22-96. 

"It is hereby announced that Russian Citizen 
Ludwig Christian Alexander Karlovitch Mart- 
ens, who resides in the United States of Amer- 
ica, is appointed the representative of the 
People's Commissariat of foreign affairs in the 
United States of America. 

G. CHICHERIN, 
People's Commissar for Foreign Affairs. 
F. SHENKIN, 
Acting Secretary of the Office. 
(Official seal of the People's Commissariat for foreign 
affairs)." 

The above named alien submitted to the Committee a 
photographic copy of the said document and testified 
that the original thereof had been sent by him to the 
Department of State of the United States on March 
19, 1919. This document describes the above named' 
alien as "a Russian citizen." A statement reciting the 



same facts was offered in evidence by the above namd 
alien and spread on the record of this proceeding, pages 
90-92, from which the following is quoted : 

"I am a citizen of the Russian SociaHst 
Federal Soviet Republic. This fact is estab- 
lished by two documents, signed and sealed by 
the People's Commissariat for Foreign Af- 
fairs of that Government, submitted to the Sen- 
ate Committee (p. 14), in which I am described 
as a Russian citizen. The fact that the present 
govermnent of Russia has certified that I am a 
Russian citizen and has made me its official 
representative in the United States stands un- 
controverted by any evidence in the present pro- 
ceeding, as well as in the hearings before the 
above named investigating bodies. In addition, 
there is my testimony under oath, that I was 
born and raised in Russia and was naturalized 
a Russian citizen by a special act of a former 
Government of Russia which was recognized 
by the Government of the United States. No 
evidence of any kind to controvert my testi- 
mony has been offered either in these hearing? 
or before the above; named investigating 
bodies." 

Both the New York Legislative Committee and the 
Senate Sub-Committee appeared to have been surprised 
at the procedure followed by the Provisional Govern- 
ment of Russia in the naturalization of the above 
named alien. It must be borne in mind, however, as 
explained by the above named alien in answer to a 
question by Senator Moses, that, "It was quite a pe- 
cuHar time at the time of the revolution, March, 1917" 
(Government Exhibit 9, page 19). 

An incident from the history of the French Revolu- 
tion, in which the fathers of this country prominently 
figured, will bring home to the present generation of 
Americans the spirit of a nation in revolution. On 
August 26, 1792, the French National Assembly con- 
ferred the title of French citizen on George Washing- 
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ton, Alexander Hamilton, James Madison, Thaddeus 
Kosciusko, Thomas Paine and a number of others 
("The Life of Thomas Paine," by Moncure Daniel 
Conway, Volume 1, pages 349-350). The spirit be- 
hind that revolution is thus explained by a historian 
of the French Revolution: 

"The idea of a universal republic was begin- 
ning to shape itself. It seems vaguely to haunt 
the mind of the petitioners who demanded of 
the Legislative Assembly (Aug. 24th) 'that the 
title of French citizen should be granted to all 
foreign philosophers who have with courage up- 
held the cause of liberty and deserved well of 
humanity.' In the decree which the Assembly 
passed in consequence of this demand, on Au- 
gust 26th, upon a report being furnished by 
Gaudet, it declared that the men who had 'pre- 
pared for the affranchisment of the peoples' 
could not be 'regarded as foreigners by a 
nation which their intellect and courage had set 
free.' Even if France cannot 'hope that men 
will one day form but one family, one associa- 
tion, under the law, as they do not under Na- 
ture, the friends of liberty are not less dear to a 
nation which has proclaimed its renunciation of 
all conquest and its desire to fraternize with all 
peoples,' above all at the moment 'when a 
National Convention is about to determine the 
destinies of France and to prepare, it may be, 
the destinies of the human race.' In conse 
quence France conferred the title of French 
citizen upon Joseph Priestly, Thomas Paine, 
Jeremy Bentham, William Wilberforce, Pesta- 
lozzi, George Washington, Alexander Hamilton, 
James Madison, Klopstock, Thaddeus Koscius- 
zko, Shiller, etc." ("The French Revolution." 
by A. Aulard, Volume 2, pp. 140-141.) 

It goes without saying that neither George Washing- 
ton, nor Alexander Hamilton, nor James Madison ever 
filed a formal application for admission to French 
citizenship, nor was any of them in France at the time 
when French citizenship was conferred upon them by 
the National. Assembly. In the case of Thomas Paine 
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it was not merely honorary citizenship, his naturaliza- 
tion, while he was in England, being followed by his 
election on September 6, 1792, to the French Conven- 
tion before he set foot on French soil (Conway, loc. 
cit.). 

This historical reference ought to dissipate the 
astonishment expressed by Deputy Attorney-General 
Berger before the Lusk Committee, and by Senator 
Moses before the Senate Sub-Committee, at the un- 
usual method of naturalization of Mr. Martens. 



Point 4. 

In a proceeding- for tlie deportation 
of an alien, it is not competent for 
tbe Department of Labor to inquire 
into tlie legal system of Iiis govern- 
ment, nor has tlie said department 
jurisdiction of alleged transgres- 
sions of diplomatic usages by an 
agent of a foreign government. 

The Government has encumbered the record of 
these proceedings by a mass of evidence which has 
no relation whatsoever to the charges upon which it 
seeks to deport the above-named alien. 

The theory upon which the Government has pro- 
ceeded is expressed in Government Exhibit 79, which 
is a Memorandum on the Bolshevist or Communist 
Party in Russia and its relations to the Third Inter- 
national and to the Russian Soviets," published by the 
Government Printing Office in 1920. This is a memo- 
randum for the Secretary of State, in which the follow- 
ing view is expressed: 
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"The inter-relation of the Bolsheviks, the 
Russian Soviets, and the Third International is 
such, in fact, that while the three may be dis- 
tinguished theoretically, in practice they repre- 
sent a single movement, backed by the adminis- 
trative machinery and the resources of Soviet 
Russia. This is important, especially from an 
international viewpoint. * * * Therefore, while 
the Soviet institutions, as such, may agree to re- 
frain from subversive propaganda abroad, 
neither the Russian Communist Party, nor the 
Third International would be bound thereby." 
And further: 

"It is impossible to differentiate as a world 
policy between the Russian Communist Party, 
the Third International or the Communist 
International, and the official Soviet administra- 
tion, because of the system of 'interlocking 
directorates' common to all three." 

In pursuance of that theory, the proceeding against 
the above named alisn on the charges set forth in the 
warrant of arrest issued by the Acting Secretary of 
Labor on January 2, 1920, was turned into a trial of 
the Soviet institutions, the Russian Communist Party, 
and the Third International. 

The Government has amply drawn upon the report of 
the hearings before the Senate Sub-Committee of the 
Committee on Foreign Relations (Exhibit 9). The 
object of the Sub-Committee of the Committee on 
I""oreign Relations was to obtain material germane 
to the duties of that committee, viz: to ascertain the 
character of the Government represented by Mr. Mar- 
tens and his conduct in this country as a representa- 
tive of his Government. Quite naturally the Sub- 
Committee of the Senate Committee on Foreign Re- 
lations went into an examination of the Constitution 
and laws of the Soviet Government, of the opin- 
ions entertained by its officials and supporters in 
Russia, of the associations of Mr. Martens in the 
United States, etc. The report of Senator Moses, 
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chairman of that committee (Exhibit 9A), went into 
a discussion of the dictatorship of the proletariat, of 
the election laws of Soviet Russia, of the views ex- 
pressed by its Premier, Nikolai Lenin, in his articles, 
of the manner of which Mr. Martens communicated 
with his Government, whether it was by ordinary 
channels, or by special couriers, etc. While all these 
matters were material for the purposes of the Foreign 
Relations Committee of the United States Senate, 
which has co-ordinate jurisdiction with the Presi- 
dent of the foreign relations of the United States, 
it is obvious that all these matters are quite irrelevant 
to the present proceeding, which is confined to ascer- 
taining whether or not the above-named alien has 
directly or indirectly been involved in any progaganda 
for the overthrow by force or violence of the Govern- 
ment of the United States. 

The angle under which the Sub-Committee of the 
Senate Committee on Foreign Relations considered 
the activities of Mr. Martens is summed up in the 
following quotation from the report of Senator Moses 
(p. 14): 

"Had he been regularly accredited in the 
ambassadorial quality which he afifects, such 
conduct would have secured for him the speedy 
severance of his personal relations with this 
Government, the immediate tender of his pass- 
ports and his prompt departure from the coun- 
try. That he has greatly impaired, if not 
wholly destroyed, his diplomatic usefulness by 
such a course seems wholly clear; and even if 
the recognition which he has sought to bring 
about for his Government could now be ob- 
tained, it is wholly improbable that Martens 
would be held by the executive department to 
be a suitable representative." 

It is perfectly plain that these are matters for the 
consideration of the State Department, but not for 
the Department of Labor. The record of this pro- 



78 



ceeding, however, abounds with evidence which re- 
lates solely to the matters summed up in the preced- 
ing quotation from Senator Moses' report. 

On pages 4-21 of the minutes of the hearing held 
on May 12th, 1920, Inspector Schell has gone at 
length into the question of the relations of the Soviet 
Government to the Russian Communist Party and 
the Third International. On pages 16 and 17 he re- 
fers to the "views of the Moscow Committee of the 
Russian Communist Party along the lines of party dis- 
cipline," which, according to his opinion, show "that 
the Russian Communist Party is one of the closest 
political organizations in existence, and exacts auto- 
cratic obedience from its . members." Granting, for 
the sake of argument, this conclusion to be true, what 
bearing has it upon the charge that the above-named 
alien entertains a belief in the overthrow by force and 
violence of the Government of the United States? 

On pages 13-15 extracts are read into the record 
from Exhibit 4A, which is a translation of a report 
made by Zinoviev to the Eighth Congress of the Rus- 
sian Communist Party, wherein he expresses opposi- 
tion to war and criticizes the Socialist parties of the 
Second International for having sided with their Gov- 
ernments "in defense of Fatherland." In what man- 
ner does this connect Mr. Martens with the belief 
in the overthrow by force or violence of the Govern- 
ment of the United States. 

On page 22 Inspector Schell reads into the record 
la quotation from the Manifesto of the Communist 
International (Exhibit lOA) to the effect that the 
proletarian dictatorship "does not take into account 
either inherited privileges or rights of property, etc.," 
which, in his opinion, indicates "that the proletarian 
dictatorship recognizes no rights of property," that it 
aims "at the introduction of universal labor service 
nnd the estabHshment of a regime of labor discipHne." 
Suppose all that is so, the Act of October 16, 1918, 



79 



under which these piocec iiiigs have been instituted, 
has nothing to do with "inherited privileges or rights 
of property" or "universal labor service." Moreover, 
universal labor service is not obnoxious to the laws 
of the United States. It will be remembered that the 
motto "work or fight" was embodied in legislation 
during the late war. 

On pages 40, 48 and 50 the question of Soviet Gov- 
ernment propaganda is gone into. Exhibits 24 and 
24A are introduced to show the propaganda of Joffe, 
the Soviet Ambassador to Berlin. Exhibit 31 is a 
pamphlet reprinted in English and published "by the 
Department of Soviet Commissaries, and G. Chicherin, 
People's Commissary for Foreign Affairs," Exhibit 
32 is "a pamphlet printed in English and published 
by the Department of Soviet Propaganda." It is not 
shown that the above-named alien has had any rela- 
tion to those pamphlets or to the Department of 
Soviet Propaganda. It must be remembered that 
Russia is in a state of war and that during the re- 
cent war all natfons 'have maintained propaganda 
departments. The Government of the United States 
has had a public information division which published 
statements for circulation in Russia and other coun- 
tries, as is abundantly shown in Alien's Exhibit L. 
Moreover, it does not appear that Exhibits 24, 31 and 
32 contained any matter advocating the overthrow by 
force or violence of the Government of the United 
States. 

In connection with the same subject Government 
Exhibits 29 and 30 have been introduced in evidence, 
both being pamphlets published by a group of Eng- 
lish speaking Communists in Russia. It does not ap- 
pear how and where those pamphlets were obtained, 
who are the persons composing that group of English 
speaking Communists in Russia, nor what connection, 
if any, that group has with the above-named alien. 
How can the above-named alien be held responsible 
for the utterances of an anonymous group somewhere 
in Russia? 
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The Government introduced in evidence numerous 
other newspaper articles and pamphlets treating of the 
Russian Communist Party, and with the Third Inter- 
national (Exhibits 51, 53, 54, 55, 56, 59, 59A, 59D, 
63, 64, 65, 68, 69, 70, 71, 76, 79, 80, 82, 83). This 
may be instructive reading for a student of pres"ent day 
Russia or a historian, but it is no evidence of the belief 
of the above named alien in the overthrow by force and 
violence of the Government of the United States or of 
his affiliation with any organization aiming at the over- 
throw by force and violence of the Government of the 
United States. 

Great stress was laid by the Government upon the 
remarks of a speaker at a meeting held under the aus- 
pices of the Socialist Party on March 27, 1919, to 
greet Mr. Martens upon his appointment to the office of 
Representative of the Soviet Government. This matter 
has been gone into at length under Point 2. 

On pages 67-69 of the minutes of June 8th Inspec- 
tor Schell reads into the record from, pages 97-98 of 
Exhibit 9 a part of the examination of the above- 
named alien before the Sub-Committee of the Senate 
Committee on Foreign Relations concerning the cele- 
bration of the second anniversary of the Russian So- 
viet Revolution. It appears that on November 7th, 
1919, a celebration of the second anniversary of the 
Soviet Revolution was held under the auspices of 
the Communist Labor Party in New York City and 
that the above-named alien addressed the meetings ar- 
ranged for that purpose by that organization. It does 
not appear that he expressed there any belief in the 
overthrow by force or violenc'^ of the Government of 
the United States. His attendance at these meetings 
was, therefor£. not within the Act of October 16, 1918. 
Moreover, the Communist Labor Party itself had been 
held by the Department of Labor not to be within 
the ban of the deportation provisions of the Immi- 
gration Act. The fact that others speaking at that 
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celebration .includled persona convicted lO'f criminal 
anarchy does not bring the above-named alien with- 
in thpse provisions of the Immigration Act. 

Senator Moses surmises in his report that "such 
conduct would have secured for him a speedy severance 
of his personal relations with this Government, the 
immediate tender of his passport." 

This view is not borne out however by the attitude 
of the State Department toward Mr. Bakhmeteff, the 
Ambassador of the Russian Provisional Government, 
recognized by the United States. It appears from a 
report in the New York Call of July 8, 1917 (Alien's 
Exhibit N ) , that upon his arrival in the United States 
a public reception was tendered to him at Madison 
Square Garden. The hall was decorated with banners 
which bore such inscriptions as the following: 

"One in English read: 'We demand the re- 
lease of Emma Goldman and Alexander Berk- 
man.' Another read : 'We demand the release 
of political prisoners in America.' Still another 
called for the release of Louis Kramer and 
Morris Becker convicted recently of anti-draft 
activities." 

Notwithstanding these expressions which reflected 
upon the Government of the United States, the State 
Department has certified in these proceedings that Mr. 
Bakhmeteff is still recognized by this Government as 
the Russian Ambassador (Government Exhibit I). 

At all events this is clearly a matter for the State De- 
partment, not for the Department of Labor. 

The same applies to Mr. Martens' correspondence 
(|uoted on pages 71-72, 74-75 of the record, as well as 
to. the employment by him of persons who had been 
convicted and sentenced in American courts. 

Nor is it a cause for deportation that the above- 
named alien had in the past been connected with the 
newspaper "Novy Mir." which was for some time 
edited by Mr. Trotsky. It is possible, as said by Sena- 
tor Moses, that were the United States Government 
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to recognize the Government of Soviet Russia, Mr. 
Martens, by reason of his past association with Mr. 
Trotsky would not "be held by the Executive Depart- 
ment to be a suitable representative." But that again 
is a matter for the State Department, not for the De- 
partment of Labor to consider. 

Similarly the govermnent has sought to ascertain 
the method of communication of the alleged alien 
with the Soviet Government, whether he communi- 
cated "by mail or courier" (pages 116 and 117). 
It is not contrary to law for an agent of a foreign 
government to communicate with his government by 
courier. 

This conclusion clearly appears from an examina- 
tion of the Trading with the Enemy Act of October 
6th, 1917 (40 Stat. 411). Section 3 of the said 
act, which makes it unlawful "to send, or take out 
of, or bring into the United States, any letter or other 
writing, or tangible form of communication, except 
in the regular course of mail," expressly excepts from 
this rule "persons in the service * * * of the 
government of any nation, except that of an enemy 
or ally of an enemy nation." As has been shown 
above, in a preceding paragraph, the words "foreign 
government" include any government wihich "may 
or may not have b'-en recognized by the United States 
as a government." It is, therefore, obvious that the 
above-named alien, as a person in the service of a 
foreign government, has the privilege to correspond 
with his government otherwise than in the regular 
course of mail. 

Moreover, even if the above-named alien were guilty 
of a breach of the law in that respect, the matter would 
be one for the criminal courts, not for the department 
of labor. 

It is evident that the department of labor has in 
these prdoeedings fissumed ijurisdiction of matters 
which are entirely beyond the scope of the Immigra- 
tion Act. In the consideration of this case all these 
matters must h° eliminated. 



83 

Point 5. 

All tbe evidence relating to an al- 
leg-ed conspiracy for tlie smug'g'ling- 
of diamonds into tbe United States is 
irrelevant and immaterial to tlie de- 
portation proceeding's pending* be- 
fore tbe Department of Labor and 
must be struck out. 

This relates to the testimony of witnesses Jacobson, 
on pages 118-146 and 229-235; Shermer, on pages 
149-165; SterHng, on pages 166-171; Smith, on pages 
171-179; Davis, on pages 179-200; Helgans, on 
pages 201-208; Trumble, on pages 209-216; Barren, 
on pages 216-224; Roberts, on pages 236-243; Dank- 
szys, on pages 244-248; as well as to Exhibits 41-47 
relating to the same matter. 

The Department of Labor has no jurisdiction of 
the prosecution of smugglers. If that evidence, in the 
opinion of the Department of Justice, shows the above- 
named alien to be implicated in a conspiracy for the 
smuggling of diamonds into the United States, this 
evidence ought to be laid before a Grand Jury in ac- 
cordance with the law for such cases made and pro- 
vided. 

III. OBJECTIONS TO, AND MO- 
TIONS TO STRIKE OUT, INCOMPE- 
ENT, IRRELEVANT AND IMMATE- 
RIAL EVIDENCE. 

The above-named alleged alien objects to the fol- 
lowing evidence introduced by the Government and 
moves that the same be stricken out from, the record, 
on the ground that the same is incompetent, irrelevant 
and immaterial: 



§4 



Minutes, page 13: 



Exhibits #4 and '#4A, being "a photostat 
copy of the 'Severnaya Kommuna' of March 1, 
1919 (duly certified by the Secretary of State), 
a copy of which is on file in the State Depart- 
ment" and "a translation of the 'Thesis of 
Zinoviev' at the 8th Congress of the Russian 
Communist Party (duly certified), as it ap- 
pears in the 'Severnaya Kommuna' of March 
1, 1919." 

The said paper is alleged to be "the official organ 
of the Executive Committee of Soviets and peasants 
and workmen and red army deputies of Petrograd" 
(Minutes, p. 15). 

The said exhibit is in no way connected with .the 
alleged alien. If it were proven, as alleged, that the 
said paper is the official organ of the Petrograd 
Soviet which is the governing body of the City or 
Province of Petrograd, the alleged alien as a repre- 
sentative of the Federal Government could not be 
bound by anything contained Jn that local publication, 
precisely as the American ambassador at the Court of 
St. James could not be bound by any article appearing 
in the "City Record" which is published by the Mu- 
nicipal Government of the City of New York. 

Minutes, page 16: 

"Exhibits |5 and #5A, being a photostat 
copy of the "Petrograd Pravda," ' of Feb- 
ruary 13th, 1919 (duly certified by the 
Secretary of State), a copy of which is on file 
in the State Department; and a translation of 
an article by Bystriansky, entitled 'The Party 
and the Soviets' (duly certified) as it appears 
in the Petrograd 'Pravda' of February 13th, 
1919." 

It does not appear that the Petrograd "Pravda" is in 
any way connected with the government of the Rus- 
sian Socialist Federal Soviet Republic and an article 
therein from the pen of Bystriansky, who is alleged to 
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be the editor of an official organ of the local govern- 
ment of Petrograd (Minutes, p. 15), cannot be bind- 
ing upon the above-named alien for the reasons stated 
in the preceding objection. 

Minutes, page 17 : 

"Exhibits '#7 and #7A, being a photostat 
copy of the 'Severnaya Kommuna' of February 
28th, 1919 (duly certified by the Secretary 
of State), a copy of which is on file in the 
State Department; and a translation of the 
'Project of Program of the Russian Com- 
munist Party' (Bolsheviks) (duly certified), 
as appearing in the paper under date of Feb- 
ruary 28, 1919." 

The item appearing in that paper is a "project of 
program of the Russian Communist Party (Bolshe- 
viks)." It is implied in the question addressed by 
Inspector Schell to the alien (p. 17). It is evident 
that a draft of a platform, which was published in a 
paper merely to start discussion, could not be binding 
upon anybody except its- author. It does not appear 
that "project" was adopted at the Congress of the 
Russian Communist Party. This exhibit is further 
objected to on the same grounds as Exhibits 4 and 4A. 

Minutes, pp. 18 and 19 : 

Exhibit '|8, being a "printed pamphlet con- 
taining the testimony of Mr. Ludwig C. A. K. 
Martens, taken before the Joint Legislative 
Committee of the State of New York, investi- 
gating a Seditious Activities," and Exhibit #9, 
being a printed report of the hearing before the 
Sub-Committee of the Committee on Foreign 
Relations of the United States Senate, 66th 
Congress, 2nd Session, pursuant to Senate Res- 
olution 263. 

This evidence is incompetent, as is more fully shown 
in Point 2, Division B, Section "b" of this brief. 

The quotation from page 12 of Exhibit 9 beginning 
on page 72 and ending oh page 74 of the present rec- 
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ord, which relates to the connection of the above- 
named alien with the Russian newspaper "Novy Mir" 
is irrelevant and immaterial, as it does not appear that 
at the time the above-named alien was connected with 
that newspaper it was advocating the overthrow by 
force or violence of the Government of the United 
States. T^he whole quotation should be struck out 
from the record. 

Minutes, page 19: 

"Exhibit #9A, being 'the Report of Senator 
Moses, Chairman of the Sub-Committee, cover- 
ing the hearing of Mr. Martens before them." 

The testimony of Mr. Martens before the Sub- 
Committee of the Senate Committee on Foreign Rela- 
tions is embodied in Government Exhibit 9. The re- 
port of Senator Moses is merely his conclusion, which 
is not evidence. 

The above-named alien also moves to strike from 
the record the quotation from page 15 of Exhibit 9A, 
read into the same by Inspector Schell on page 39 of 
the minutes. 

Minutes, pages 40-42 : 

"Exhibits #12 and #12A, being photostat 
copy of the Tetrograd Pravda' of March 8th, 
1919 (duly certified by the Secretary of State), 
a copy of which is on file in the State Depart- 
ment; and a translation of an article written 
by Trotsky, entitled 'A Great Epoch' (duly 
certified). This article appeared in the 
'Pravda' of March 8th, 1919." Also "Exhibi^ 
#16, being a translation of the 'Headlines of 
the Petrograd Pravda' (duly certified by the 
Secretary of State), published March 8th, 
1919 (Exhibit #12)." And also Exhibit #18. 
being "a translation of 'Extract from P'aris- 
Berne-Moscow,' an article by Trotsky (duly 
certified by the Secretary of State), as appear- 
ing in tlie Petrograd 'Pravda' of March 8th. 
1919 (Exhibit #12)," read into the record on 
p. 55, 
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The reason Exhibits 12, 12 A, 16 and 18 are offered 
in evidence is apparently the fact alleged by Inspector 
Schell, "that Trotsky was the representative of the 
Russian Communist Party at the Third International" 
(Minutes, p. 40). Assuming that Mr. Martens were 
an enrolled member of the Russian Communist Party, 
it is plain that he could not be held responsible for the 
views expressed in newspaper articles by a delegate 
of the party at some conventions. Can any diplomatic 
representative of the United States be held responsible 
for every newspaper article written by some delegate 
to the San Francisco Convention of the Democratic 
Party? These exhibits are further objected to on the 
same grounds as Exhibits 5 and SA. 

Minutes, p. 40: 

"Exhibit #13," being "a translation of an ar- 
ticle by Lenine, entitled, 'What has been "Won 
and Inscribed' (duly certified by the Secretary 
of State), as appearing in the Petrograd 
'Pravada' of March 8th, 1919 (Exhibit #12)." 

The reason for the introduction of this exhibit is 
identical with the reason for the introduction of Ex- 
hibit 12, viz : "that Lenine was a representative of the 
Russian Communist Party at the 3rd International," 
as implied in the question of Inspector Schell on the 
same page. The objection to this exhibit is identical 
with that to Exhibits 12 and 12 A. 

Minutes, p. 41 : 

"Exhibit #14, being a translation of a signed 
article by Boris Reinstein, entitled, 'The Opin- 
ion of the American Delegates' (duly certified 
by the Secretary of State), as appearing in the 
'Izvestia' of March 6th, 1919 (Exhibit #11)." 

The reason for introducing this exhibit, as implied 
from Inspector Schell's question, is that Boris Rein- 
stein is alleged to have been "a representative of th^ 
Communist Groups of America at the Third Inter- 
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national" (Minutes, page 41). It does not appear from 
the evidence that the above named alien is a member 
of any Communist group of America, nor could a 
member of any such group be held responsible for a 
newspaper article written by some delegate from, such a 
group to a convention. 

Minutes, p. 42 : 

"Exhibit #19, being a translation of an ar- 
ticle containing a speech by Trotsky (duly cer- 
tified), appearing in the Berlm 'Vorwaerts' of 
March 19, 1919." 

As a matter of fact Exhibit 19 contains a news- 
paper report of public celebrations which occurred in 
Moscow, and incidentally only quotes a concluding 
sentence from a speech by Trotsky. 

This is the most unique sample of disregard of all 
time honored rules of evidence that has been mani- 
fested even in this proceeding. Here is a despatch to 
a Berlin newspaper from a Dutch news bureau, dated 
at the Hague, and quoting from the "London Times" 
a report received by that paper from Helsingfors, 
quoting a report of a public celebration, which ap- 
peared in the "Izvestia." And this piece of hearsay, 
removed five degrees from the original place where 
the words are alleged to have been spoken, is ofifered 
as "evidence." It is simply laughable. 

Minutes, p. 45 : 

Exhibits #20 and #20A, being a photostat 
copy of the 'Severnaya Kommuna' of March 
20, 1919 (duly certified by the Secretary of 
State), copy of which is on file in the State 
Department; and a translation of 'The Intro- 
ductory Speech of Lenine at Opening Session 
of 8th Congress of Russian Communist Party' 
(duly certified), as appearing in the issue of 
that paper, March 20, 1919.'' ' 

The objections to these exhibits are identical with 
those stated in relation to Exhibits 4, 4A, 12, 12A, and 
13. 
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Minutes, p. 46 : 



"Exhibit #22, being 'a translation of Report 
of Comrade Bucharin at the 8th Congress of 
the Russian Communist Party' (duly certified 
by the Secretary of State), as appearing in the 
'Sevemaya Kommuna' of March 21, 1919 
(Exhibit t21)." 

Assuming the alleged alien to be a rriember of the 
Russian Communist Party, it is evident that he' could 
not be held responsible for every report submitted by 
a delegate to party convention. This exhibit is further 
objected to on the same grounds as Exhibits 4 and 4A. 

Minutes, p. 47 : 

"Exhibit #23, being 'a photostatic copy of the 
program of the Communists' (Bolsheviks) by 
Bucharin." 

This exhibit is an 80-page pamphlet by the same 
Bucharin. It is evident that such a pamphlet is no 

more binding upon the above named alien than Senator 
Lodge's historical works are upon Senator Hiram 
Johnson of California. Exhibit 61, on page 251, is a 
duplicate dopy of Exhibit 23. 

Minutes, pp. 47 and 48 : 

"Exhibits #24 and 24A," being "a photostat 
copy of the Izvestia' of December 26th, 1918, 
duly certified by the Secretary of State, copy 
of which is on file in the State Department ; and 
a translation of 'A Note from Tchicherin,' 
showing propaganda and activities of Jofife, 
the Soviet Ambassador to Berlin (duly certi- 
fied), as appearing in the 'Izvestia' of Decem- 
ber 26 and #26A," being a "photostat copy 
of the 'Izvestia' of January 10, 1919 (duly 
certified by the Secretary of State), copy of 
which is on file in the State Department; and 
a translation of 'Communication from Jofife' 
to Foreign Office, Berlin' (duly certified), as 
appearing in the 'Izvestia' of January 10, 
1920." 
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The object of introducing these exhibits, as im- 
plied from the question addressed by Inspector Schell 
to the above named alien on pagzs 47 and 48, is ap- 
parently to show "that Joffe was compelled to leave 
Germany on accotint of the propaganda carried on by 
him," from which the conclusion is drawn "that rep- 
resentatives of the so-called Soviet Government have 
engaged in propaganda work in other countries." It 
goes without saying that the allegation that Joffe 
carried on propaganda against the German Government 
in Germany is irrelevant to the present proceeding 
against the above-named alien. 

Minutes, page 48: 

"Exhibits #25 and #25A," being "a photostat 
copy of the 'Izvestia,' January 21, 1919 (duly 
certified by the Secretary of State), copy of 
which is on file in the State Department and 
a translation of an article appearing in that 
paper on that date (duly certified), entitled 
'Revolutionary Methods.' " 

These exhibits contain a translation of a signed 
article by Joffe which appeared in the official "Izvestia." 
To hold the above-named alien responsible for such 
an article would be tantamount to holding every Ameri- 
can Foreign Minister responsible for any article ap^ 
p-aring in the Congressional Record J 

Minutes, pages 50 and 51 : 

"Exhibit #31," being "a pamphl-t entitled 
'Are you a Trade Unionist ?' printed in English 
and published by the Department of Soviet 
Commissaries, and G. Tchicherine, People's 
Commissary for For^'ign Affairs." And "Ex- 
hibit #32," being "a pamphlet printed in Eng- 
lish and published by the 'Department of Soviet 
Propaganda,' entitled 'Say. what are you?'" 
And also "Exhibit #33," being "a circular pub- 
lished by the Department of Soviet Propa- 
ganda, entitled 'The shame of B-ing a Scab,' 
which is printed in English." 
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These publications, signed by N. Lenin, President 
of the Council of the People's Commissaries, and G. 
Chicherin, People's Commissary, and published by the 
Department of Soviet Propaganda were distributed 
among the allied troops in the north. This was 
propaganda intended for the invading foreign armies 
on Russian territory. It can have no relation whatso- 
ever with the activities of the above-named alien in the 
United States. No such connection has been shown 
by the Government. These documents are obviously 
irrelevant to the present proceeding. 

Minutes, p. 50: 

"Exhibit #28," being "a pamphlet entitled 
'The Soviet Government and Peace,' printed 
in English and addressed to British and Ameri- 
can soldiers, issued by the Group of English- 
speaking Communists." And "Exhibit #29," 
being "a phamphlet published by the group of 
English-speaking Communists, entitled 'Capital- 
ist America — ^Socialist Russia.' " And also, 
"Exhibit |30," being "a pamphlet issued by the 
Group of English-speaking Communists in 
Russia, entitled 'Will you bs Oppressors of 
Workers' Liberty?' " 

The origin of these pamphlets, alleged to have been 
published by "some group of English-speaking Com- 
munists in Russia," has not been shown by the Govern- 
ment. It is preposterous to attempt to connect the 
above-named alien with those pamphlets merely be- 
cause the authors thereof called themselves "Com- 
munists." Would the American Ambassador at the 
Court of St. James be held responsible for the writ- 
ings of any anonymous author merely because the lat- 
ter called himself a Democrat? 

Minutes, p. 51 : 

"Exhibit #34, being a 'circular printed in 
English,' entitled 'British and American Work- 
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This is a still more, curious piece of evidence than 
the preceding three exhibits. Somebody at Moscow 
published in English an appeal to the American work- 
men, signed "Workers, soldiers and peasants of Soviet 
Kussia." It does not appear, who the publishers of 
that appeal were. It does not appear that the authors 
of that appeal were in any way connected with any 
political party or organization. And that scrap of 
paper is seriously introduced by the Government as 
evidence in this proceeding. 

Minutes, p. 65 : 

"Exhibit |35, being 'the platform and pro- 
gram of the Communist Labor Party.' " 

The Communist Labor Party has been held by the 
Secretary of Labor not to be an organization coming 
within the deportation provision of the Immigration 
Act of October 16, 1918. Accordingly, Exhibit 35 
and the quotations therefrom, as well as from Exhibit 
9, read into the record by Inspector Schell on pages 
65-69, should be struck out. 

Minutes, pp. 112, 253, 254 and 304: 

"Exhibit #35," being "a copy of the 'New 
York Call,' dated June, 7,, 1920, referring es- 
pecially to an article headed 'Fraina Implicated 
as United States Agent. Communist Leader is 
charged with endorsing his pay check from the 
Department of Justice.' " 

"Exhibit TT " b'ing "a, copy of the 'Russky 
Colos' of June 7, 1920, referring particularly 
to an article entitled, 'An Important Exposure 
by the Soviet Bureau in New York.' " 

"Exhibit 77A," being "a translation of the ar- 
ticle mentioned which appears in the 'Rusky 
Golos' of June 7, 1920, and which refers to 
'An Important Exposure by the "Soviet Bureau 
in New York.' " 
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"Exhibit 78," l>:ing "a copy of the 'Russky 
Golos' of June 7, 1920, referring particularly 
to an article entitled 'To the Exposure of 
Fraina and Nosowitzki' ; also a translation of 
an article appearing as above, to be marked 
'Exhibit 78A.' 

"Exhibit 88," being "an affidavit of Mr. Don- 
ald :S. Day, dat-d July 21, 1920 and attached 
thereto a copy of 'The New York World' of 
the issue of June 7, 1920, marking the same 
Exhibit 88A." 

To say nothing of the fact that newspaper reports 
are not competent evidence, th ; whole matter is utterly 
irrelevant to the present proceeding. Suppose Fraina, 
who is alleged to be a Communist leader, was a 
United States agent and endorsed his pay checks from 
the Department of Justice — in what way- can that be 
material to the charge that the above-named alien be- 
lieves in the overthrow by force or violence of the 
Government of the United States, or is affihated with 
an organization entertaining such a belief? 

In this connection the above-named alien moves to 
strike out the direct-examination of Don. S. Day, on 
pages 304-306, as hearsay. 

Minutes, p. 113: 

"Exhibit #366," being "a photostat copy of a 
Itter signed 'A. V. R.' dated 'Amersfoort, 
January 16, 1920' addressed to 'Dear Com- 
rade Martens.' " 

Neither the origin, nor the authorship of that letter 
has been identified by the Government. No evidence 
has been introduced by the Government to show that 
the above-named alien ever received that letter. It is 
obvious that it cannot be received in evidence. 

Minutes, p. 150.: 

"Exhibit #37," being "The Bulletin of the 
Bureau of Information of the 3rd Interna- 
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tional of February 20, 1920," Exhibit 38, be- 
ing "Bulletin No. 2 of March 12, 1920." Ex- 
hibit #39, being the "Program of Socialist Con- 
struction." Exhibit #40, being "The Russian 
iCommunist Party — ^Bolsheviki ; Resojlutions 
and Decrees of the 9th Convention of the 
Russian Communist Party from March 29th 
to April 4, 1920." 

The evidence in this proceeding shows that these 
publications were never received by the above-named 
alien. Nor have they in any way been connected with 
him. 

Minutes, p. 249: 

"Exhibit 51," being "a photostat copy of the 
'Severnaya Kommuna' of 'March 20, 1919.' 
referring especially to an article appearing 
therein, which is made part of this record anri 
marked 'Exhibit 51.' "' 

This is a newspaper report quoting from an address 
made by Lenin at the opening of the convention of 
the Russian Communist Party at Moscow on March 
18, 1919. This exhibit is objected to on the same 
grounds as Exhibits 4, 4A and 13. A newspaper 
report of an address made at a convention is not com- 
petent evidence. 

Minutes, p. 250 : 

"Exhibit 53, being "the 'Severnaya Kom- 
muna' of April 25, 1919, referring especially 
to an article appearing therein, which is made 
part of this record and marked 'Exhibit 53A.' " 

This exhibit is objected to on the same grounds as 
Exhibits 4 and 4A, and on the further ground that 
it has not been connected with the above-named alien, 
as shown at length on pages supra. The above-named 
alien is not an enrolled member of the Communist 
Party of Russia, nor has he been shown to be affiliated 
with the Third International. As stated on page 
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55, "a mere endorsement of the 'principles' of the 
Commnnist Party does not imply a full agreement 
with every plank of its platform, or with every state- 
ment of its leaders, just as the fact that a person who 
regularly votes the Democratic ticket in every elec- 
tion in the United States does not by any means signify 
that he agrees with every plank in the Democratic 
platform." 

Minutes, same page: 

"Exhibit 54," being "a photostat copy of the 
'Petrograd Pravda' of May 14, 1919, referring 
especially to an article appearing in that paper, 
translation of which is made part of this record 
and marked 'Exhibit 54A.' " 

These exhibits are objected to on the grounds stated 
in relation to Exhibits 5, 5A, 53 and 53A. 

Minutes, same page: 

"Exhibit 55," being "a photostat copy of 
'The Village Commune' for July 18, 1920, re- 
ferring especially to an article appearing in 
that paper, translation of which is made part 
of this record and marked 'Exhibit 55A.' " 

This is an article by one, Kamenev, which appeared 
in a newspaper published in Russia on July 18, 1920, 
i. e., many months after these proceedings had been 
instituted. At the time when the warrant against the 
above-named alien was signed, no one could have 
foretold the contents of that article. Nor has the 
same been in any way connected with the above- 
named alien. 

Minutes, same page: 

"Exhibit 56," being "a photostat copy of the 
'Izvestia' of July 22, 1920; also, a translation 
of an article appearing in that paper entitled 
'The Situation in America,' this to be marked 
Exhibit 56A.' " 
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This is an interview with Dr. Mislig, in which he 
speaks of the situation in America. He discusses 
"the American Federation of Labor," "the economic 
situation," "the candidates for President in the United 
States in the coming election," "the American Com- 
mercial Association for Trade Relations with Russia" 
and other subjects. There is not a word in that ar- 
ticle in any way suggesting the overthrow of the 
Government of the United States by force or violence. 
Furthermore, whatever the contents of the article may 
be, neither the interview itself, nor Dr. Mislig has in 
any way been connected with the above-named alien. 

Minutes, page 250: 

"Exhibit 58," being "a photostat copy of 
the Tetrograd Pravda of July 31, 1920; also 
a copy of a translation of an article appearing 
in that paper, which is marked 'Exhibit 58A' 
entitled 'America Growing Red.' " 

This sample of what has been introduced as "evi- 
dence" in the present proceedings deserve to be quoted 
in full: 

"Odessa, July 30 (Rosta), Radio. The 
editor of a Chicago paper, 'The Jewish Labor 
World,' Comrade Korr, who arrived on one of 
the Italian steamers, having left America on 
May 25, reports that, notwithstanding the 
close of the war, the resulting reaction con- 
tinues to make itself felt all over the country. 

"All war-time laws and restrictions are still 
in force, and the persecution of Socialists and 
Communists goes on. At the time of the 
American intervention in Siberia, a seventeen- 
year old daughter of Russian parents was con- 
demned to five years' imprisonment merely be- 
cause she distributed leaflets on the streets con- 
taining an invitation to a meeting of protest 
against American intervention. The educa- 
tional and cultural organizations of the Union 
of Russian Workers, having branches in all the 
cities of the United States, were destroyed by 
harsh, repressive measures, while the small 
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groups still remaining in the large centers were 
compelled to go under cover; the best pro- 
moters of radical revolutionary thought were 
languishing in the prisons of 'free' America; 
the organ of the Russian Socialist Press, 'Novy 
Mir,'- was suppressed. 

"During the strike in the Chicago slaughter- 
house, military troops under the command of 
generals were sent to crush the strike; but the 
officers and soldiers through special delegates 
categorically declared to the generals that they 
would not shoot at their brothers. Thereafter 
the troops were immediately recalled and the 
employers were obliged to meet the demands 
of the workers. 

"The wide masses of America were wholly 
on the side of Soviet Russia. The anti- 
Bolshevik newspapers, supported exclusively 
by subsidies from the White Guards of Pet- 
lura, Poland and the Entente, were gradually 
disappearing from the horizon." 

What relation has an interview with the editor of 
a Chicago Jewish paper to the above-named alien? 
Where is there a word in this interview in any way 
reflecting .an intention to overthrow by force or viol- 
ence the Government of the United States? 

These exhibits are also objected to on the same 
grounds as Exhibits 5, 5A, 53, 53A. 

Minutes, pp. 250-251 : 

"Exhibit 59, being 'a photostat copy of the 
"Communist International" of July 19, 1920; 
also a translation of an article appearing in 
that paper entitled "Wliat Should be the Im- 
mediate and Universal Step in Preparation for 
the Dictatorship of the Proletariat"? by N. 
Lenin, which is marked "Exhibit 59A." ' " 

"Exhibit 59B, being 'a translation of an ar- 
ticle appearing in "The Communist Interna- 
tional" of July 19, 1920, entitled "What the 
Communist International Has Been to Date, 
and What it Must Become" by G. Zinoviev.' " 
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"Exhibit 63 (subject to certification by the 
State Department) a copy of a press statement 
issued by the State Department, dated April 
1, 1920, dealing with statements of President 
Zinoviev and Secretary Bersin of the Com- 
munist Internationale." 

These exhibits are also objected to on the same 
grounds as Exhibits 13, 14 and 53. 

Minutes, p. 251: 

"Exhibit 64," being "a copy of a press state- 
ment issued by the State Department, dated 
March 29, 1920, concerning documents found 
in the possession of a Bolshevik courier." 

This exhibit is objected to on the ground that the 
documents referred to therein have in no way been 
connected with the above-named alien. It appears on 
the face of that statement that he had never seen those 
documents because they had been seized in Europe. 

Minutes, same page: 

"Exhibit 65," being "a translation of the 
journal of the Executive Committee of the 
Communist International, the subject being 
'The Parliamentarism and the Struggle for the 
Soviets." " 

This exhibit is objected to on the same grounds as 
Exhibits 13, 14 and 53, relating to the Third Inter- 
national. 

Minutes, p. 252: 

"Exhibit 66," being "a translation of an 
article appearing in the 'Petrograd Pravda' 
of July 28, 1920, entitled 'Reference to Amer- 
ican Negroes in Debate on National Ques- 
tions.' " 

This exhibit is objected to on the same grounds as 
Exhibits 5, 5A, 55 and 55A, and on the further, ground 
that on or about July 28, 1920, the above-named alien 
was in the United States and for this reason could 
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not have participated in any debate held in Europe; 
even though the subject of the debate referred to 
American negroes. Nor does there appear therein 
any intent to overthrow the government of the United 
States by force and violence. 

Minutes, same page: 

"Exhibit 67," being "a translation of an ar- 
ticle appearing in the Tetrograd Pravda' of 
July 18, 1920, by I. Jurgis, entitled 'America 
at the Turning Point.' " 

This exhibit is objected to on the same ground as 
Exhibits 5, 5A, 55 and 55A. The above-named alien 
cannot be held responsible for every article appearing 
in any Russian newspaper and treating of America. 

Minutes, same page: 

"Exhibit 68," being "a translation of an 
article appearing in the Tetrograd Pravda' of 
July 25, 1920, entitled, 'Lenin and Trotzky on 
the Role of the Communist Party.' " 

This exhibit is objected to on the same grounds 
as Exhibits 5, 5A, 12, 12A, 13, 16, 18, 19, 20, 20A 
and 55. 

Minutes, same page: 

"Exhibit 69," being "a translation of an ar- 
ticle appearing in the 'Petrograd' Pravda' of 
July 31, 1920, entitled 'Proceedings of the 
Communist International — Session of July 30, 
1920,' it being a debate of the statements of 
the German Independent Delegates Wittmar 
and Christine, referring particularly to the 
speech of 'Comrade Lenin.' " 

This exhibit is objected to on the same grounds as 
Exhibits 5, 5A, 13, 14, 53 and 55. It is obvious that 
the above-named alien cannot be held responsible for 
a debate on the statements of German delegates to the 
Communist International at a session held in Russia 
on July 30, 1920, at a time when he was present at 
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a hearing held at Ellis Island. Moreover, . there is 
nothing in that exhibit showing an intent to over-^ 
throw the Government of the United States by' force 
and violence. 

Minutes, same page : 

"Exhibit 70," being "an article appearing in 
the 'Communist International' of July 19, 
1920, entitled 'What Was the Communist In- 
ternational Until the Present Date and What 
Should it Become Now?' by G. Zinoviev." 

This exhibit is objected to on the same grounds as 
the preceding exhibit, and more particularly on the 
ground stated in relation to Exhibit 55. 

Minutes, pp. 252-253: 

"Exhibit 71, a photostat copy of 'The Com- 
munist,' the official organ of the United Com- 
munist Party of America, for August 15, 
1920, referring particularly to an article ap- 
pearing on page 2, entitled 'Wilson's Challenge 
to the American Workers' ; also an article ap- 
pearing on page 3 entitled 'The Letter from 
the International'; an article appearing on page 
5, entitled 'The Communist Internatiorial to 
the American Movement' ; an article appear- 
ing on page 7 entitled 'From the U. C. P. to 
the International' ; an article appearing on page 
8 entitled 'The Role of the Communist Party 
in the Proletarian Revolution'; an article ap- 
pearing on page 10 entitled 'Statement of the 
C. E. C. of the United Communist Party Re- 
garding the Charges against- Louis C. 
Fraina.' " 

This exhibit is objected to on the ground that 
the evidence in this case afifirmativEly shows that 
the above-named alien is not affiliated with' the 
United Communist Party of America and can- 
not be held responsible for the contents of its alleged 
publications. This exhibit is further objected to on 
the same ground as Exhibits-35, IT, 77 A, 78, 88, 88A 
and 55. 
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Minutes, page 253: 



"Exhibit 72, a photostat copy of 'The Com- 
munist' — the official organ of the United Com- 
munist Party of America, Vol. 1, No. 6 (Sep- 
tember 1, 1920), and refer particularly to an 
article appearing oij page- 3 entitled, 'Armied 
Force and the Class Struggle' ; also, an ar- 
ticle appearing on page 4, entitled, 'The Com- 
munist Parties and Parliamentarism.' ' 

"Exhibit 73, a photostat copy of 'The Com- 
munist' — official organ of the United Com- 
munist Party of America, of July 31, 1920, 
referring particularly to an article appearing 
on page 5 entitled 'The Communist Interna- 
tional to the I. W. W.' " 

"Exhibit 74, a photostat copy of 'The Com- 
munist' — official origan of the United Com- 
munist Party of America of July 17, 1920, 
referring particularly to an article appearing 
-on page 4 entitled, 'The Party Program and 
Armed Insurrection.' Referring also to an 
article appearing on page 5 entitled, "Unity 
Agreement of the Third International.' " 

"Exhibit 75, a photostat copy of 'The Com- 
munist' — official organ of the United Com- 
munist Party of America, of July 1, 1920, 
referring particularly to an article appearing 
on page 2, entitled 'A New Attack Upon the 
Communist Party.' " 

These exhibits are objected to on the same grounds 
as Exhibits 71 and 55. 

Minutes, same page: 

"Exhibit 76, a bulletin of the Provisional 
Bureau in Amsterdam of the Communist In- 
ternational." . . . , . , , ■ - 

This exhibit is objected to on the same grounds 
as Exhibits 53 and others previously referred to. 
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Minutes, p. 254: 



"Exhibit 79" being "a memorandum on 
the 'Bolshevist or Communist Party in Russia 
and its Relations to the Third International 
and to the Russian Soviets.' " 

This exhibit is objected to on the same grounds 
as Exhibits 4, 4A, 12. 12A, 20, 20A, 22, 51 and S3. 

Minutes, page 256: 

"Exhibit 80," being "one of the papers 
found in the possession of Nils Jakobsen, en- 
titled 'STATUTES OF THE RUSSIAN 
COMMUNIST PARTY,' published by the 
Russian Government at Moscow, 1920; also a 
translation of the same which is marked 'Ex- 
hibit 80A.' " 

This exhibit is objected to on the ground that it 
has not been connected with the above-named alien 
and also on the same grounds as Exhibits 12, 12A, 
20, 20A, 22, 51 and 53. 

Minutes, same page: 

"Exhibit 81," being "a copy of the 'CALL' 
of November 16, 1918, Volume 10, and call 
special attention to the article contained there- 
in, entitled 'MORGAN'S: INTERNA- 
TIONAL on page 4 of the exhibit." 

This exhibit is objected to on the ground that the 
said publication is in no way connected with the above- 
named alien, and on the further ground that it con- 
tains no evidence of a belief in the overthrow of 
the Government of the Uhited States. by force and 
violence. 

Minutes, same page: 

"Exhibit 82," being "a translation of an 
article entitled 'RESOLUTION CONCERN- 
ING THE ROLE OF THE COMMUNIST 
PARTY IN THE PROLETARIAN REV- 
OLUTION' — adopted by the Congress unani- 
mously, Moscow, Pravda, July 30, 1920." 
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This exhibit is objected to on the same grounds 
as Exhibits 5, 5A and 79. 

Minutes, page 287: 

"Exhibit 83," being "a photostat copy of 
a leaflet entitled 'Capitalist U. S. A. and So- 
cialist Russia,' which has been duly certified 
by the Secretary of State." 

This exhibit is objected to on the ground that the 
said leaflet has in no way been connected with the 
above-named alien. 

Minutes, pp. 287. 288: 

"Exhibit 84," being "an affidavit of De- 
Witt C: Poole, dated March 13, 1920, cer- 
tifying to the standing of the newspapers pre- 
viously introduced at this hearing. 'The Isves- 
tia,' 'Pravda,' 'Krasnaya Gazeta,' 'Severnaya 
Kommuna' and 'The Call.' " 

"Exhibit 85," being "an affidavit of Mr. 
Frank C. Lee, dated October 12, 1920, and 
giving the official status of the newspapers 
'Isvestia, 'Pravda,' 'Krasnaya Gazeta,' 'Sever- 
naya Kommuna' and 'The Call.' " 

These exhibits are objected to on the ground that 
they are irrelevant and immaterial because the above- 
named alien has not been connected with any of the 
said newspapers. 

Minutes, page 288: 

"Exhibit 86," being "an affidavit of Jacob 
A. Hartsfeld, dated February 12, 1920, re- 
garding the photostat copies of certain docu- 
ments which have been introduced as evidence 
in this case, and marked as 'Exhibits 28, 29, 
30, 31, 32, 33.' " 

This exhibit is objected to on the same ground as 
the Exhibits referred to therein and Exhibits 84 and 
85. 
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The above-named alien reiterates his objections to 
the evidence above specified, as nnfell as to that evi- 
dence which is referred to in Points 4 and 5, and 
moves that the same be struck out from the record of 
this proceeding. 



IV. CONCLUSION. 

For tlie reasons above stated the 
above named alien moves that the 
"warrant of arrest issued by the act- 
ing- Secretary of Labor, Mr. John Vf. 
Abercrombie, under date of January 
3, 1930. chargring him "vrith being in 
the United States in violation of the 
Immigration Act of October 16, 1918, 
be vacated and that the charges 
against him set forth in that order, 
as well as those stated by Inspector 
Schell on Page 34, be dismissed. 

Respectfully submitted, 

CHARLES RECHT, 

Attorney for the alleged alien, 
OflSce Address, 
110 W. 40th St., 

New York. 
Thomas F. Hardwick, of Georgia, 
Isaac A. Hourwich, of New York, 
Of Counsel. 
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